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1 or 2 “71 — Filed Complaint. Issued Summons. 

^"30 ”71 — Filed stipulation and order extending all 

defendants time to answer complaint to 6/14/71, So 
ordered. Motley, J. 

6- 21-71 - Filed stip and order that the time for defts* to 

answer complaint is ext. from 6-14-71 to 7-20-71 and 
the time for pltff. to move, as to whether the action 
is to be maintained as a class action and, if so, 
the membership of the class, is ext. from 6-1-71 to 
7-20-71, So ordered; Gurfein, J. 

“ Filed Affidavit of John E. Lawler in opposition 
to pltf’s, motion for def. judgment, 

7- 7-71 - Filed Answers of Defendants Tokyo Shipping Co, 

Ltd. and Gannet Freighting, Inc. to Plaintiff's 
Interrogatories . 


7-20-71-- Filed stipulation and order extending defendants 

time to answer complaint to 9/20/71; further stipulated 
that the pltf *s. time to move for a determination iin id 4 »r 
Rule 23(c)(1) is extended to 9/20/71. So ordered. 
Frankel, J. 


'1 — Filed summons with marshal's ret. SERVED: 

Merrill, Lynch, Pierce, Fenner & Smith, Inc. on 4/12/71. 
Bache & Co. Inc. by Melvyn J. Falls on 4/8/71. 

American Stock Exchange by ii. Vernon Lee, Jr, on 4/22/71, 
New York Stock Exchange by Richard Drew on 4/12/71, 
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3/20/72. 


& Order extending time to answer to 
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3-24-72 — Filed Dft. Merrill Lynch, Pierce Feimer & Smith 
Inc. Change of address. 
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tme to answer complaint to 7/21/72; further stipulated 
that the pltf's. time to move for class action 
determination is extended to 7/21/72. So ordered. 
Frankel, J. 
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to answer re; complaint is ext. to Sept. 21, 1972. 
Urieant J. 
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stipulated that the time to move for a determination 
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ordered. Lasker, J. 

9-28-72 - Filed ANSVVER of Merrill, Lynch, Pierce, Fenner 
& Smith to complaint. 

9- 28-72 - Filed ANSWER of New York Stock Exchange Inc. to 

complaint. 
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tion Ret. before Lasker, J. ROOM 2903 on 10/20/72 
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action determination. 

10-3-72 - Filed ANSWER of American Stock Exchange Inc. to 
complaint. 
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to 11-17-72. The depositions of defts are adj. 
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five days* notice. So Ordered - Lasker J. 
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Stock Exchange Messers. Polk, & Wardell be replaced 
by Iiord, Day & Lord. So Ordered Lasker J. 
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to pltf*s, motion. 


B 


12-4-72 — Filed Heraorandura in opposition to plt£*s 
motion for class action deteznnination. 
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12-7-72 - Filed Notice of Motion RET. 12/29/72 at 10 
AH re: dismiss, summary judgt. 

12/7/72 — Filed Affidavit in support of defendants* motion 
to dismiss and for summary judgment, (by attys. for 
New York Stock Exchange.) 

12-7-72 - Filed Memorandvim in support of motion for summary 
judgment. 

12-7-72 — Filed Affidavit in support of defendants* motion 

(Robert H. Bishop) to dismiss and for summary judgment, 
(for N.Y. Stock Exchange, Inc. and Bache & Co. Inc.) 
with one red portfolio of Exhibits. 

12-7-72 — Filed Affidavit of John P. Foynes in support of 
def ts * . motion for sumroairy judgt. 

1-2-73 -*> Filed Memorandum in opposition to defts*. motion 
to dismiss and for summary judgment. 

5- 10-73 — Filed Affidavit of Richard A. Gordon in opposition 

to motion to dismiss and for summary judgment. 

6- 8-73 — Filed stip and order that the pltff. may serve 

reply papers with respect to his pending motion 
for a class action before 6/4/73, So Ordered Lasker 
J. 

Filed stip. and order that pltff*s time to serve 
reply papers with respect to motion for a class 
action determination is extendet^l to 7/5/73, So 
Ordered Lasker J. 

12-4-73 - Filed memorandum OPINION No. 40,086 - Defendants* 
motion for summary judgment is grcuited. In view 
of our decision here, we do not consider pltff *s 
motion for a class action determination. It is so 
ordered - Lasker, J. — mailed notice. 

12-6-73 — Filed pltff s. notice of appeal, $5.00 from 
Order dtd. Dec. 4-73, granting suromary judgment 
to the defts. mailed copies. 

A TRUE COPY 

RAYMOND F. BURGHARDT, Clerk 
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COMPIAINT 


LmfTED STATES DISTRICT COURT 
SOUTT;EkM DISTRICT OF HcW YORK 


RICmRD A. GORfJGM, Indlvlduany and as 
President of jH0r.PEi.!)Ef4T INVESTORS PROTECTIVE 
LEAGUE, ^n unincorporated association, and In 
behalf of tite membership thereof and 
In belialf of all persons similarly circumstanced, 

CIVIL ACTtC.N 
'// 

*'r' 


Defendants, 


-against- 

KF.W YORK STOCK EXCHANGE, IHC., 

AMERICAN STOCK EXCMANGE, INC. and 

MERRILL LYNCH PIERCE FENNER & SMITH, IHC. and 

BACHE & COMPANY, INC.. Indlvlduolly end 

as representatives of all rTerber firms of the 

f:.EVf YORK STOCK EXCHANGE and 

AMERICAN STOCK EXCHANGE, 


PU I NT IFF ALLEGES* 


COMPLA I NT 
CLASS ACTION 


FIRST* At all times hereinafter mentioned plaintiff 

was, and still Is, a citizen and resident of the STATE OF NEW 
.• ■! 

YORK, doing business at 19 ISest 2hth Street, New York, H. Y. 

SECOND* Plaintiff Is a purchaser of stocks through 
mendiar firms of thp New York Stock Exchange and American 
Stock Exchange. 

THIRD* Plaintiff It President of the INDEPENDENT 
INVESTORS PROTECTIVE LEAGUE, an unincorporated association, 
having Its* office and place of business at 19 West 24th Street, 
New York, N. Y. The said INDEPENDENT INVESTORS PROTECTIVE LEAGUE 
Is composed of menders who also are purchasers of stocks through 
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jncmber firms of the Hew York Stock Exchange and American Stock 


Exchange. 


FOURTH; Plaintiff, and the members of the INDEPENDEHT 


INVESTORS PROTECTIVE LEAGUE are "small Investors" purchasing 
stocks In amounts less than Five Hundred Thousand ($500,000) 
Dollars for each purchase. 

FIFTH: This action Is a Class Suit In behalf of 
plaintiff, Individually, In behalf of the membe.rs of the 
INDEPENDENT INVESTORS PROTECTIVE LEAGUE and In behalf of the 
remaining members of the Class of "small Investors" who purchase 
stocks listed on the New York Stock Exchange and American Stock 
Exchange In amounts less than Five Hundred Thousand ($500,000) 
Dollars for each purchase. It Is believed that the members of 
this class amount to at least One Million (1,000,000) persons 
and the amount of commissions paid by these persons to member 
firms of the New York Stock Exchange or American Stock Exchange 
during the past six years amounted to at least Five Hundred 
Million ($500,000,000) Dollars. 

SIXTH; The defendants NEW YORK STOCK EXCHANGE, INC., 
AMERICAN STOCK EXCHANGE, INC,,, MERRILL, LYNCH, PIERCE FENNER . 
AND SMITH, INC. and- BACHE S- COMPANY, INC. are, on Information 
and belief, corporations duly organized and existing under the 
laws of the State Of New York, having offices and pieces of 
business within the territorial Jurisdiction of the Southern 
District of Hew York, 

SEVENTH; The defendants NEW YORK STOCK EXCHANGE, INC. 
and AMERICAN STOCK EXCHANGE, INC. represent the principal 
markets for equity securities In the United States. These 
organizations are, In effect, "public utilities" purportedly 
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provl'^i Ing Jit>n4 -.t aucilor* njarkct for the purchase and se!o of 
stocks of Aniericen Buslnj:ss Corporations. The prices at which 

f 

these securities are sold are prtirporeedly arrived at by fair 
bargaining between buyers and sellers of these stocks. 

EIGHTH: All trading performed on the HEW YORK STOCK 
EXCHANGE and AflERICAH STOCK EXCHANGE is done through the agency 
of **C5eml>ers** of the said exchanges. The mimber of these "oiambers' 
Is arbitrarily United by the said HEW YORK STOCK EXCHANGE and 
AI*iERICAI-i STOCK EXCHANGE and any person, flrw, corporation or 
association who desires trading privileges upon the said 
Exchanges nujt purcliase a ”soat** from an existing nieinb^jr at a 
price arrived at between the seller and purchaser. 

MIHTM: The said NEW YORK STOCK EXCI-SANGE and AMERICAN 
STOCK EXCHANGE are purportedly subject to regulwtlon by the 
SECURITIES AND EXCHANGE COI'^iHISSION. This regulation, Itowever, 
dees not affect Commission Charges or operations of the said 
Exchanges. 

TENTH: In a recent Court Decision It has been held 
that the said NEW YORK STOCK EXCHANGE and AMERICAN STOCK EXCHANGE 
are subject to the Aht I -Trust Laws of the United States. 

ELEVENTH* This Court acquires Jurisdiction of this 
suit by reason of the d>nstltutlon . and Laws of tlie United States. 
In particular the Securities Act and the Anti-Tryst Laws. The 
specific Anti-Trust Laws appitcablw to this case are 15 USC I and 
15 USC 2 (The Sherman Act) and 15 USC 13 (The Robinaon Patman Act) 
and plaintiff Is a '^person Injured** as provided In 15 USC 15. 
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TWELFTH* The defendants MERRILL, LYNCH, PIERCE, 

FENNER AND SMITH, INC. and BACHE AND COMPANY, INC. are '‘mentbers" 
of the NEW YORK STOCK EXCHANGE and AMERICAN STOCK EXCHANGE, 

These defendants are being sued lierefn Individually and as rep- 
resentatives of all "members” of the aforesaid Exchanges, 

THIRTEENTH! About 1968 the defendants BACHE AND 
COMPANY, INC. and MERRILL, LYNCH, PIERCE FENNER AND SMITH, INC. 
as well as all of the other "members” of the aforesaid Exchanges, 
Instituted a '^surcharge” for small Investors purchasing less than 
One Thousand (1,000) shares of stock In any one trade. The 
aforesaid "mercbors” by this device received, on Information and 
belief, at least One Hundred Million ($100,000,000) Dollars In 
additional Income by reason of these Increased commission rates. 

FOURTEENTH; In truth and In fact It Is no irore 
expensive to conduct a so-called "small trade” than a large 
trade. By the use of modern computer data-process Ing techniques 
a "small trade” can be performed quickly and expeditiously and 
with minimum cost. The real additional expense to the "member 
firms” of the so-called "small trade” is the expense of the so- 
called "Registered Representatives” of these"member firms” (In 
real ?ty’'Cornmlss Ion Salesmen” who expend considerable time In 
soliciting these accounts. 

FIFTEENTH* In truth and In fact It it more expensive 
to consummate a "large trade”. Such trade requires extensive 
negotiations and time. 

SIXTEENTH* As a result of the above the aforesaid "sur 
charge” Imposed by "member firms” upon "small Investors” and the 


Increased commissions charged by said "member firms” to said 
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Investors" aee H legal and in violation of 15 USC 13 
(The Roiilflg©n Patsnan Ag£). In addition the discounts given for 
"large trades" are llkev^lse Illegal and In violation of 15' USC 13. 

In addition these discounts constitute "unreasonably low prices" 

In violation of 15 USC 13a, 

SEVENTEENTH: The defendants WEV/ YORK STOCK EXCHANGE 
and AMERICAN STOCK EXCHANGE likewise forbid the use of their 
facilities to^any "non-member". In addition their rules and 
regulations prevent a division of commissions between "members" 
and "non-members". As a result organizations such as the 
plaintiff INDEPENDENT INVESTORS PROTECTIVE LEAGUE cannot offer 
trading facilities to their members. By means of the computerize! 
trading methods developed by the plaintiff and the fact that the 
plaintiff INDEPENDENT INVESTORS PROTECTIVE LEAGUE need not 
utilize "Registered Representatives" as Commission Salesmen, 
the said League vK>uld be In a position to offer Its' members 
substantial commission savings on stock trades. However, because 
of the present attitude on the part of the defendants NEW YORK 
STOCK EXCHANGE, INC. and AMERICAN STOCK EXCHANGE, INC., It Is not 
able to do so. Such conduct on the part of the said defendants 
constitutes a violation of 15 USC 1 and 15 USC 2 (The Sherman Act , 
since the said Acts constitute a combination and conspiracy In 
restraint of trade and art attempt to create a monopoly In 
stock trading. 

EIGHTEENTH: The said dafendants NEW YORK STOCK EXCHANHE,! 
INC, and AMERICAN STOCK EXHCANGE, INC, together with the "members' 

thereof, of which the defendants MERRILL, LYNCH, PIERCE, FENNER 
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AND SMITH and BACHE AND COMPANY are Representatives, Intend, on 
April 5th, 1971 , to further deteriorate the position of the 
'•small Investor” by permitting negotiated commission rates on all 
trades over Five Hundred Thousand ($500,000) Dollars while 
keeping the extra commission rates In effect for "small Investors' . 

NINETEENTH; The aforesaid negotiated commission rates 

are Illegal for the following reasons; 

(a) . The opportunity of negotiating commission rates, 

If granted to*any customer, must be granted to call customers 
under the provisions of 15 USC 13. Therefore, If negotiated 
commission rates are to be allowed for large trades they must 
also be allowed for small trades. 

(b) . The negotiated conmlsslon rates would not 
reflect "due allowance" for any cost savings. 

(c) . The negotiated commission rates would, In 
effect, restrict trading to large traders such as Institutions, 
mutual funds, and the like. This would have the effect of 
"freezing out" the small Investor €rom the market and would 
force the Investor to Invest through mutual funds and the like. 
This would, In effect, give mutual funds (In reality proflt- 
maktng organizations) preferred access to the securities markets 
In the United States In Violation of the Anti-Trust Laws, 

(d) . The negotiated commission rates would further 
cause the securities markets to become "stores” offering fixed 
negotiated prices for the sate of securities rather than the 
present "auction market”* The possibilities of manipulation and 
fraud that could be had In such case are endless. 
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fMNETEEMTH i 
(a) 


SPECIAL JURISDICTIONAL ALLEGATIONS 
RF.OUIP.ED FOR rt A c:<t ACTION L I T I GAT lOj L 


1- ThU Court acquires jurisdiction of this 
uso of Action by virtue of the Securities Act of the United Stotes 

|d thQ Antl~Trust Laws of the United States. 

2- The number of members of the classes Involved 

id this action 1^ as follows* 

a- There are about One Hundred (100) 

m imber firms of the New York Stock E>;change and about One Hundred 

ft smber firms of the Amor IcaoSt4bck Exchange, 

b- There are about Fifty Million (50,000, 

OO) snail Investors In the United States affected by this lUlgatfor 

3- There common questions of law and fact 

re alio questions of law and fact In common with 

hiVr fL^^U^^. onirthrougr-S^lr^^^^ Those questions predominnf 

ins are dlcisi« wo? any questions Involving only Individual 
If embers of the Classes Involved. 

h- The plaintiff INDEPENDENT INVESTORS PROTECTijrE 
EAGUE U the proper party to represent the Class on behalf of the 
small Investors** since It Is the only organization specifically 
lesigned to protect small Investors. The organization has* at presen 
ess than One Hundred (100) members but It Is expected that It will 
|ave over One HUMon (1.000.000) members before this litigation Is 
enfilnated. All present members of the INDEPENDENT INVESTORS PROTECT 11^ 
||.EAGUE have authorized this litigation and agree to have their names 
t |tqd at par t Us" 


F- It Is adequate to serve only the defendants 
jlERRILL LYNCH PIERCE FENNER 15. SMITH and BACKF. & COMPANY because thes 
lefendants ore the two leading inentber firms of the defendant 
;x,changes who Intend to Impose negotiated commission rates and who 
lave cfwrged smalj Investors surcharges. These parties are adequate 
:o represent the Class of said metrber firms. 

• 6- It Is Impracticable to Join all members of 

:he Classes Involved herein since there are Fifty Million (50,000, OC 
lira II Investors In the United States and It further would ba 
mpractical to Join One Hundred ( lOO) raembor firms of the defendant 
exchanges. 

7- Tlie claims end/or defense* of the represent 
:lve parties Involved herein are typical of the claims and defenses 
>f the class. 

8~ A class action Is the only proper way to 
determine the present controveisy, 

9- The plaintiffs have met the requirements 
►f Rules 23 (a) and 2Kb) and Rule 23.2 of the Federal Rules of 
;ivll Proceedu!**, 

9- The plaintiffs agree to permit any member 
>f the Classes Involved herein to Intervene In this action or will 
>ennlt any member of the class of “small Investors" to Join In this 
ictlon and contribute to the expenses thereof, 

10- It U expected that tlxi Court will make 

ippropritata this case to protect the tnterests of the 

Hasses Involved. 
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TWEnilETM: By reason of the Hlesal practices set 
fort-h In thfs CcKaplaJnt the p^-iintiff cind othxjrs slfr-Harly sltui^toc, 
have been seriously dtimagod for the foldsawing reasons as well as 
others, and, if the H legal practices are not terminated, will 
suffer further and Irreparable damage In the future: 

a. The plaintiffs have overpaid comndsslons In tholr 
purchases by reason of the Imposition by the ’‘Bsember firms'* of 

an illegal surcharge. 

b. ^ The plaintiffs wl U no longer have equal access 
to the securities siarfets In the same terms and conditions as 
mutual funds institutional Investors. 

c. Tite plaintiffs will be required to pay commission! 
to mutual fund managers and the like to IvJve equal access to the 
securities markets and will lose discretionary control over 

their securities Investments. 

d. The plaintiffs will be deprived of a true 
auction tnarkfit with respect to the purchase and sale of securities. 

e. The pVa Inti ffs will not have access to the securl- 
ttas markets on the sajne basis a$/»menA>er firms" and will not be 
able to dffer their membenl low cost securities purchase and 

sale service. *■ . • 

TWENTY-FIRST* With respect of many of the practices 
set forth herein plaintiff has no adequate remedy at low. With 
respect to the damage claims set forth therein plaintiff demands 
a Trial by Jury of all Issues triable before « Jury. 

TWENTY-SECOND* WHEREFORE, FUIHTIFFS DEKAHD* 

' "s - . . 

a. A perpetual injunction restraining the defendants, 
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and all “erteribGrs'* of ths defendant Exchanges, froji putting the 
so-called "negotiated Cowrisslon Rates" In effect On April 5trh» 
1971. 

b. A prellralnary Injunction restraining the de- 
fendants and at! Rjembers of the defendant Exchanges, pending the 
trial of this action, frow putting tbs so-'called "negotiated 
comriil ss Ion rates" Into effect on April 5th, 1971. 

c. A Bia nda tor y Injunction requiring the defendants 
NEW YORK STOa^ EXCaMiGE, INC. and AMERIUN STOCK EXCHANGE, INC. 
to permit the plaintiff INDEPENDENT INVESTORS PROTECTIVE LEAGUE, 
to, conduct tradlhg activities on the defendant Exch-'^uges without, 
having to purcivase 'feeats" thereupon, 

d. Damages In the sum of Five Hundred Hill Ion 
Dollars ($500,000,000) trebled to One BlUlon Five Hundred 
Klllfcn Dollars ($1,500,000,000) together with an attorney's fee 
of Ten Million Dollars ($10,000,000) together with Interest and 
the costs and disbursements of this action. 

e. As alternative relief. If the Court should 

V 

decide that the defendants ore entitled to permit negotiated com- 
mission rates that s.ucb negottated rates be open to all Investors 
and not merely to targe Investors. 

f. A pvrpetua! Injunction restraining the de- 
fendants, andall "member firms". from continuing thetr dis- 
crimination In commission rates between large Investors and 
small Investors. 

Yours, etc. 

BADER AND BADER 

Byi • 

' . I. Walton Bader 
Attorneys for Plaintiff 
27^ Nadison Avenue 
New YorIc.N Y. lOOM 

, Talephonar illl) LC j-lWO. 
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ANSWER OF DEFEND7VNT NEW YORK STOCK EXCHANGE AND BACHE St CO., 
UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


X 


RICHARD A. GORDON, et al.. 

Plaintiff, 

-agalnat- 

NEW YORK STOCK EXCHANGE, INC., 

0 1 al . , 

Defendants . 


71 Civ. 1496 
ANSWER 


• 

Defendants NEW YORK STOCK EXCHANGE, INC. (the 
"Exchange") and BACHE & COMPANY, INC. ("Bache") hy their 
attorneys, MilbanK, Tweed, Hadley & McCloy, for their 
answer to the .complaint: 

1. Deny Knowledge or information sufficient to form 
a belief as to the truth of the allegations contained in para- 
graphs FIRST through FOURTH. 

2. Deny each and every allegation contained in para- 
graph FIFTH, except deny Knowledge or information sufficient 

0 

to form a belief as to those allegations stated to be based 
upon plaintiff's belief. 

3 . Admit the allegations contained in paragraph 
SEVENTH except deny that the Exchange and the AMERICAN STOCK 
EXCHANGE (the "Amex") are, in effect, "public utilities". 

4. Deny each and every allegation contained in para- 
graph EIGHTH except admit that all trading of securities 
listed on the Exchange or the Amex is performed by respective 
members of those exchanges, that the number of said members 

Is limited by the number of available memberships and that 
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membership is acquired by purchase in a competitive auction 
market . 

5. Deny each and every allegation contained in para- 
graph NINTH and admit that the Exchange and the Amex are 
subject to regiilatlon by the Securities and Exchange Commission 
(the "SEC"). 

6. Declare that they are not required to plead to the 
allegations of law pleaded in paragraph TENTH. 

7. Deny each and every allegation contained in para- 
graph ELEVENTH. 

8. Deny each and every allegation contained in para- 
graph TWELFTH except admit that defendants MERRILL, LYNCH, 

PIERCE, FENNER & SMITH, INC. ("Merrill, Lynch") and Bache are 
member organizations of the Exchange and the Amex and are 
purportedly sued individually and as representatives of an 
alleged class of "members" of the defendant exchanges. 

9. Deny knowledge or information sufficient to form a 
belief as to the truth of the allegations contained in paragraph. 
THIRTEENTH except admit that in or about December, 1968 the 
defendant exchanges, with the approval of the SEC, adopted rules 
providing for a volume discount for transactions involving more 
than one thousand (1,000) shares and that in or about April, 
1970, the defendant exchanges, again with the approval of the 
SEC, adopted rules providing for an interim service charge to be 
imposed upon transactions of one thousand (1,000) shares of 
stock or less and that in or about March, 1972, the interim 
service charge was discontinued and a new commission rate 

' * V 

schedule adopted, with the approval of the SEC and the Price 
Commission, incorporating a value-related volume discount. 

• 


/ 


10. Deny each and every allegation contained In para- 
graphs FOUETEENTII through SIXTEENTH. 

11. Deny each and every allegation contained In para- 
graph SEVENTEENTH except admit that only members of the defendanr 
exchanges may use the facilities of their respective exchanges. 

12. Deny each and every allegation contained in para- 
graph EITHTEENTH except admit that In or about April, 1971* 

the defendant exchanges, pursuant to a directive issued by the 
SEC after a series of public hearings, adopted rules permitting 
the negotiation of commission rates on that portion of traJ^a- 
actions insecurities listed on the defendant exchanges in 
excess of Five Hundred Thousand Dollars ($500,000) and that in ^ 
April, 1972 said rules were amended, pursuant to a request of 
the SEC, to permit negotiation of commission rates on that 
portion of transactions in listed securities in excess of 
Three Hundred Thousand Dollars ($300,000). 

13, Deny each and every allegation contained in . 

paragraph NINETEENTH, 

14. Deny each and every allegation contained in 
paragraph NINETEENTH (a) except deny knowledge or information 
sufficient to form a belief as to the allegations respecting 
the membership of the Independent Investors Protective League . 
or the authorization to institute suit purportedly granted by 
the members of said organization contained in paragraph 19(a)(4) 
and declare that defendants need not plead in response to the 
allegations contained in paragraph 19(a)(9) through 19 (a) ( 10 ). 

15, Deny each and every allegation contained in 
paragraphs TWENTIETH and TWENTY-FIRST. 

FIRST DEFENSE 

16. The con^lalnt fails to state a claim upon which 
relief can be granted and, this Court lacks subject matter Juris- 
diction over the controversy alleged. 
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SECOND DEFENSE 

17 . Pursuant to its self-regulatory duties under- the 
Securities Exchange Act of 1934 (I 5 U.S.C, § Y 8 a et seq . ) the 
Exchange has adopted rules limiting membership and fixing 
minimum rates of commission and other charges, including the 
specific volume discount effective from December, 1968 to 
March, 1972, the interim service charge ("surcharge") effective 
from April, 1970 to March, 1972 and rules relating to negotiated 
commissions with respect to transactions irt securities listed on 
the Exchange. All of the said rules are subject to review and 
revision by the SEC under Section 19(b) of the Exchange Act and 
such review Jurisdiction is continuing to be exercised. By 
reason thereof neither the adoption of, nor the adherence to, 
said rules may be the subject of an antitrust claim because 
exclusive Jurisdiction of the subject matter is vested in the 
SEC e 

THIRD DEFENSE 

1 8 . - - The iiiq)osing of limitations on membership and the 
fixing of minimum rates of commission and charges, including the 
Specific volume discount effective December, I 96 & to March, 1972, 
and the surcharge effective from April, I 970 to March, I 972 and 
rules relating to negotiated commissions, by the Exchange are 
within the scope and carry out the purposes of the Securities 
Exchange Act of 1934 (15 U.S.C. §§ 78 a et seq.) and are 
therefore exempt from the operation of the antitrust laws, 

FOURTH DEFENSE 

19 . The fixing of minimum rates of commission and { 

• I 

charges, imposing limitations on membership and establishing j 
the specific volume discount effective December, 1968 to March, j 


I 
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1972 , and the rules relating to negotiated commissions by the 
Exchange were, and are, reasonable and Justified and therefore 
not In contravention of the antitrust laws. 

FIFTH DEFENSE 

20, Since the Securities Exchange Act of 193^ 

(U.S,C. §§ 78 a et seq . ) provides for review and revision by 
the SEC of the Exchange’s rules relating to membership, minimum 
rates of commission and other charges, primary jurisdiction of 
the subject matter of this action is vested in the SEC, 

* SIXTH DEFENSE 

21, Plaintiff lacks standing to assert a claim under 

the antitrust laws either as President of the Independent 
Investors Protective League or on behalf of its members or on 
behalf of an alleged class of small investors and further lacks 
standing to sue individually because he has not been directly 
injured in his business or property by reason of anything 
forbidden in the antitrust laws, • . 

SEVENTH DEFENSE 

22, Any claim for damages which accrued more than 
four years prior to the commencement of this action is barred 
by the applicable statute of limitations (15 U,S,C, § 15b), 

EIGHTH DEFENSE 

23 , By reason of the plaintiff's tardy assertion 
of the Illegality of the Exchange rules and regulations with 
respect to the volume discount effective from December, 1968 
to March, 1972 and the Interim service charge instituted in 
April, 1970 and discontinued in March, 1972 and the payment 
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to the defendant member organizations of commissions and other 
charges, including the surcharge in accordance with the schedules 
established by the Exchange and defendants' reliance upon the 
apparent acquiescence of the plaintiff and the purported class, 
plaintiff and the alleged class are guilty of laches and are 
estopped from asserting any ''laim against these defendants. 


and adopted by the Exchange and adhered to by the member or- 


24 




NINTH DEFENSE 

■^he rules challenged herein were promulgated 


ganlzations pursuant to an order, request or the approval of 
the SEC and consequently the Exchange and the member crganiza' 
tions thereof should not be held liable for any violation of 
law occasioned therefor by reason of the good faith reliance 


by the defendants upon the authority and Jurisdiction of the 
SEC. 


WHEREFORE, defendants the Exchange and Bache, demand 

Judgment dismissing the complaint with costs and disbursements’. 

Dated j New York, New York 
September 28, 1972 

MILBANK, TWEED, HAt>LEY & McCLOY 


By 






(a member of the firm) 

1 Chase Manhattan Plaza 
New York, N. Y. 10005 
Attorneys for defendants New York 


o4*^i-kir’ . T’ah _ And. 


Company j Inc* 
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ANSWER OF DEFENDANT MERRILL, LYNCH, PIERCE, FENNER 
& SMITH INCORPORATED 
UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


RICHARD A. GORDON, et al., : 

Plaintiff, : 71 Civ. 1^96 

% 

-against- : ANSWER 

NEW YORK STOCK EXCHANGE, INC., : 

et al. , 

Defendants . 

Defendant Merrill Lynch, Pierce, Fenner 4 
Smith Incorporated ("Merrill Lynch") by its attorneys. 
Brown, Wood, Fuller, Caldwell 4 Ivey, for its answer to 
the complaint: 

1. Denies knowledge or information sufficient 
to form a belief as to the truth of the allegations con- 
tained in paragraphs FIRST through FOURTH. 

2. Denies each and every allegation contained 
in paragraph FIFTH except denies knowledge or informa- 
tion sufficient to form a belief as to those allegations 
stated to be based upon plaintiff's belief. ' 

3. Admits the allegations in paragraph SIXTH 
of the complaint, except avers that Merrill Lynch is 
incorporated under the laws of the State of Delaware. 

4. Admits the allegations contained in 
paragraph SEVENTH except denies that the New York 
Stock Exchange, Inc. (the "Exchange") and the 
Americf'n ^.nck Exchange (the "Amex") are, in effect, 
"public uf'-.llties" . 

5. Denies each and every allegation contained 
in paragraph EIGHTH except admits that all trading of 
securities listed op the Exchange or the Amex is 
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performed by respective members of those exchanges , that 
the number of seid members is limited by the number of 
available memberships and that membership is acquired 
by purchase In a competitive auction market. 

6. . Denies each and every allegation contained 

% 

in paragraph NINTH except admits that the Exchange and 
the Amex are subject to regulation by the Securities 
and Exchange Coimnisslon (the ''SEC'*). 

7. Declares that it is not required to plead 
to the allegations of law pleaded in paragraph TENTH. 

8. Denies each and every allegation contained 
in paragraph ELEVENTH. 

9. Denies each and every allegation contained 
in paragraph TWELFTH except admits that Merrill Lynch is 
a member organization of the Exchange and the Amex and 
is purportedly sued individually and as representative 
of an alleged class of "members" of the defendant 
exchanges . 

10. Denies knowledge or information sufficient 
to form a belief as to the truth of the allegations 
contained in paragraph THIRTEENTH except admits that 
in or about December, 1968 the defendant exchanges, 
with the approval, of the SEC, adopted rules providing 
for a volume discount fmv t-S'®asactlons involving more 
than one thousand (1,000) shares and that in or about 
April, 1970, the defendant exchanges, again with the 
approval of the SEC, adopted rules providing for an 
interim service charge to be imposed upon transactions 
of one thousand (1,000) shares of stock or less and 
that in or about March, 1972, the interim service charge 

i 
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was discontinued and a new commission rate schedule 
adopted, with the approval of the SEC and the Price 
Commission, Inoorporatlns a value-related volume 
discount. 

11. Denies each and every allecatlon contained 
In paragraphs FOURTEENTH through SIXTEENTH. 

12. Denies each and every allegation contained 
in paragraph SEVENTEENTH except admits .that only members 
of the defendant exchanges may use the facilities of 

their respective exchanges. 

13. Denies each and every allegation contained 
in paragraph EIGHTEENTH except admits that in or about 
April, 1971, the defendant exchanges, pursuant to a 
directive Issued by the SEC after a series of public 
hearings , adopted rules permitting the negotiation of 
commission rates on that portion of transactions in 
securities listed on the defendant exchanges in excess 
of Five Hundred Thousand Dollars ($500,000) and that in 
April, 1972 said rules were amended, pursuant to a 
request of the SEC, to permit negotiation of commission 
rates on that portion of transactions in listed securi- 
ties in excess of Three Hundred Thousand Dollars 
($ 300 , 000 ). 

lij . Denies each and every allegation contained 

in paragraph NINETEENTH. 

15, Denies each and every allegation contained 

In paragraph NINETEENTH (a) except denies knowledge or 
information sufficient to form a belief as to the allega- 
tions respecting the membership of the Independent 
Investors Protective League or the authorization to 
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institute suit purportedly granted by the members of 
said organization contained in paragraph 19(a) (^) 
and declares that defendants need not plead in response 
to the allegations contained in paragraph 19(a)(9) 
through 19 (a) (10). 

16. Denies each and every allegation contained 
in paragraphs TWENTIETH and TWENTY -FIRST. 

FIRST DEFENSE 

17. The complaint fails to state a claim upon 
which relief can be granted and this Court lacks subject 
matter jurisdiction over the controversy alleged. 

SECOND DEFENSE 

18. Pursuant to its self-regulatory duties 
under the Securities Exchange Act of 193^ (15 U.S.C. 

§ 78a seg. ) the Exchange has adopted rules limiting 
membership and fixing minimum rates of commission and 
other charges. Including the specific volume discount 
effective from December, 1968 to March, 1972, the interim 
service charge ("surcharge") effective from April, 1970 
to March, 1972 and’rules relating to negotiated commis- 
sions with respect to transactions in securities listed 
on the Exchange. All of the said rules are subject to 
review and revision by the SEC under Section 19(b) of 
the Exchange Act and such review Jurisdiction is con- 
tinuing to be exercised. By reason thereof neither the 
adoption of, nor the adherence to, said rules may be the 
subject of an antitrust claim because exclusive Juris- 
diction of the subject matter is vested in the SEC. 
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THIRD DEFENSE 

19. The imposing of limitations on membership 
and the fixing of minimum rates of commission and charges, i 
including the specific volume discount effective December, 
1968 to March, 1972, and the surcharge effective from 
April, 1970 to March, 1972 and rules relating to negotiated 
commissions, by the Exchange are within the scope and 
carry out the puiT>oses of the Securities Exchange Act 
of igS'i (15 U.S.C. § 78a ^ seq. ) and are therefore 
exempt from the operation of the antltj.'ust laws. 

I 

FOURTH DEFENSE 

20. The fixing of minimum rates of commission ! 
and charges. Imposing limitations on membership and es- '■ 
tablishing the specific volume discount effective 
December, 1968 to March, 1972, and the rules relating 

I 

to negotiated commissions by the Exchange were, and are, 
reasonable and Justified and therefore not in contravention' 
of the antitrust laws. 

0 

FIFTH DEFENSE 

21. Sinpe the Securities Exchange Act of 193^ | 

(U.S.C. § 78 e^ seq. ) provides for review and revision by 
the SEC of the Exchange's rules relating to membership, 
minimum rates of commission and other charges , primary 
Jurisdiction of the subject matter of this action is 
vested in the SEC. 

SIXTH DEFENSE 

22. Plaintiff lacks standing to assert a claim 
under the antitrust laws either as President of the 
Independent Investors Protective League or on behalf of 
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its members or on behalf of an allecod class of small 
Investors and further lacks standing to sue Individually 
because he has not been directly injured In his buslnens 
or property by reason of anything forbidden in the anti- 
trust laws. *“ 

SEVENTH DEFENSE 

23. Any claim for damages which accrued more 
than four years prior to the commencement of this action 
is barred by the applicable statute of limitations (15 
U.S.C. §15b). 

EIGHTH DEFENSE 

2^. By reason of the plaintiff's tardy 
assertion of the illegality of the Exchange rules and 
regulations with respect to the volume discount effective 
from December, 1968 to March, 1972 and the interim service 
charge instituted in April, 1970 and discontinued in 
March, 1972 and the payment to the defendant member 
organizations of commissions and other charges, i/icludlng 
the surcharge in accordance with the schedules established 
by the Exchange and defendant's reliance upon the apparent 
acquiescence of the plaintiff and the purported class, 
plaintiff and the alleged class are guilty of laches and 
are estopped from asserting any claim against this- 
defendant. 

NINTH DEFENSE 

25. All the rules challenged herein were 
promulgated and adopted by the Exchange and adhered to 
by the member organizations pursuant to an order, request 


7 


I 
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or the approval of the GaC and consequently the Exchange 
and the member organizations thereof should not be held 
liable for any violation of law occasioned therefor by 
reason of the good faith reliance by the defendants upon 

Ik 

the authority and jurisdiction of the SEC. 

WHEREFORE, defendant Merrill Lynch demands 
judgment dismissing the complaint with costs and disburse- 
ments. 


Dated: New York, New York 
September 28, 1972 


BROWN, WOOD, PULLER, CALDWELL & IVEY 

By 

■ ■ ^"l^Me^er of the Firm) 
Attorney!^ for Defendant Merrill Lynch, 
Pierce, Fenner & Smith Incorporated 
One Liberty Plaza 
New York, New York 10006 
(212) 3^9-7500 
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ANSV^ER OF DEFENDANT AilERICAN STOCK EXCHANGE, INC. / O 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


RICHARD A. GORDON, et al., 


Plaintiff, 


-against- 


NEW YORK STOCK EXCHANGE, INC., 
et al. , 

Defendants. 


71 Civ. 1496 


ANSWER 


Defendant American Stock Exchange, Inc. by 
its attorneys, Davis Polk & Wardwell, answering the 
complaint herein upon information and belief : 

k 

1. Denies knowledge or information sufficient 
to form a belief as to the truth of the allegations set 
forth in paragraph FIRST. 

2. Denies knowledge or information sufficient 
to form a belief as to the truth of the allegations set 
forth in paragraph SECOND. 

3. Denies knowledge or information sufficient 
to form a belief a'ls to the truth of the allegations set 
forth in paragraph THIRD. 

4. Denies knowledge or information sufficient 
to form a belief as to the truth of the allegations set 
forth in paragraph FOURTH. 

5. Denies knowledge or information sufficient 
to form a belief as to the truth of the allegations set 
forth in paragraph FIFTH, except admits that plaintiff pur- 
ports to bring this action on behalf of those persons de- 
scribed in paragraph FIFTH, but denies that this action is 
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validly brought as a class action under Rule 23 of 
Federal Rules of Civil Procedure and further denies that 

I the persons so described constitute a class within the 

!! 

'i meaning of said Rule. 

I . . 6. Denies knowledge or information sufficient to 

form a belief as to the truth of the allegations set forth 
i! in paragraph SIXTH, except admits that the American Stock 
i Exchange, Inc. is a corporation duly organized and existing 
;■ under the laws of the State of New York, and has an office 
|| and place of business at 86 Trinity Place, City and State 
! of New York and admits that the American Stock Exchange, 

11 Inc. is registered with the Securities and Exchange Cora- 

I mission as a national securities exchange pursuant to 

II 

' Section 6 of the Securities Exchange Act of 1934, as 
amended, 15 U.S.C. § 78f and that the American Stock 
Exchange, Inc. has filed with the Securities and Exchange 
Commission, in accordance with said Section 6, copies of 
its constitution and rules and all amendments thereto. 

7. Denies each and every allegation set forth 
in paragraph SEVENTH, except admits that the New York 
Stock Exchange, Inc^. and the American Stock Exchange, 
maintain honest auction markets for the purchase and sale 
'' of securities at prices arrived at by fair bargaining 
between buyers and sellers of these securities. 

8. Denies each and every allegation set forth 
in paragraph EIGHTH, except admits that the New York Stock 
Exchange, Inc. and the American Stock Exchange, Inc. main- 
„ tain markets where securities listed on. those exchanges 
can be purchased and sold by members of those exchanges 
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on behalf of themselves ^ their member org^anizatioxis, and 
their customers, .that the -number of said members is' limited 
by the number of -available memberships and that membership 
is acquired by purchase in a competitive auction market. 

. 9. Denies each and every allegation set forth 

in paragraph NINTH, except admits that the New York Stock 
Exchange, Inc. and the American' Stock Exchange, Inc. are 
subject to regulation by the Securities and Exchange 
Commission. 

10. Declares that it is not required to plead 
to the allegations of law pleaded in paragraph TENTH. 

11. Denies each and every allegation set forth 
in paragraph ELEVENTH. 

12. Denies each and every allegation set forth 
in paragraph TWELFTH, except admits that defendants 
Merrill Lynch, Pierce, Fenner and Smith, Inc. and Bache 
and Company, Inc. are member organizations of the New York 
Stock Exchange, Inc. and the American Stock Exchange, Inc. 
and are purportedly being sued individually and as repre- 
sentatives of an alleged class of "members" of the defendant 


exchanges. 

13. Denies knowledge or information sufficient 
to form a belief as to the truth of the allegations set 
forth in paragraph THIRTEENTH, except admits that in or 
about December, 1968 the defendant exchanges, with the 
approval of the Securities and Exchange Commission, adopted 
rules providing for a volume discount for transactions 
involving more than one thousand (1,000) shares and that 
in or about April, 1970, the defendant exchanges, again 
with the approval of the Securities and Exchange Commission, 
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jl adopted rules providing for an interim service charge to be 
imposed upon transactions of one thousand (l,00(y) shares of 
ji stock or less and that in or about March, 1972, a new 
Ij commission rate schedule was adopted, and in or about April, 

i ' . 

|i 1972, the interim service charge was discontinued, with the 

li 

• approval of the Securities and Exchange Commission and the 

I' 

• 

Price Commission, incorporating a value-related volume 
' discount. 

Ij 14. Denies each and every allegation set forth 

i: 

{ in paragraph FOURTEENTH. 

I 

j 15. Denies each and every allegation set forth 

[} in paragraph FIFTEENTH. 

16. Denies each and every allegation set forth 
in paragraph SIXTEENTH. 

17. Denies each and every allegation set forth 
in paragraph SEVENTEENTH, except admits that only members 

j| of the defendant exchanges may use the facilities of their 
respective exchanges , and refers to the published rules and 
' regulations of the American Stock Exchange, Inc. for the 
terms thereof. 

18. Denies each and every allegation set forth 
in paragraph EIGHTEENTH. 

19. Denies each and every allegation set forth 
in paragraph NINETEENTH. 

19(a). Denies each and every allegation set forth 
I in paragraph NINETEENTH (a) , except denies knowledge or 
j information sufficient to form a belief as to the allega- 
tions set forth in paragraph NINETEENTH (a) 4 respecting the 
l' membership of the Independent Investors Protective League 

l| 

'j or the authorization to institute suit purportedly granted 
{by the members of said organization, and declare that 
{defendant the American Stock Exchange, Inc. need not plead 



in response to the allegations set forth in paragraph NINE- 
TEENTH (a) 9 (second of two such paragraphs) through NINE- 
TEENTH (a) 10. 

20. Denies each and every allegation set forth in 
paragraph TWENTIETH. 

21. Denies each and every allegation set forth in 
paragraph TWENTY-FIRST. 


AS AND FOR A FIRST 
AFFIRMATIVE DEFENSE 


22. The complaint fails to state facts sufficient 
to constitute a cause of action. 


AS AND FOR A SECOND 
j AFFIRMATIVE DEFENSE 

j 23. Jurisdiction over the subject matter of this 

!! complaint is vested solely and exclusively with the Securi- 

I 

It 

ties and Exchange Commission. 


AS AND FOR A THIRD 
AFFIRMATIVE DEFENSE 

24. By reasons of the provisions of the Securi- 
ties and Exchange Act of 1934, as amended, 15 U.S.C. S 78a 
et seq. , and the actions of the Securities and Exchange 
Commission thereunder, the acts of the American Stock Ex- 
change, Inc. alleged in the complaint are exempt and immune 
from the provisions of the Robinson-Patman Act and the Sher- 
man Act upon which the complaint is predicated. 


AS AND FOR A FOURTH 
AFFIRMATIVE DEFENSE 

25. The subject matter of the complaint is with- 
in the primary jurisdiction of the Securities and Exchange 
Commission. 


i! 
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AS AND FOR A FIFTH 
I AFFIRMATIVE DEFENSE 

26. The fixing of minimum rates of commission 
and charges, imposing limitations on membership and estab- 
lishing the specific volume discount effective December, 
1968 to March, 1972, and the rules relating to negotiated 
commissions by the American Stock Exchange, Inc. were, and 
reasonable and justified and therefore not in contra- 
vention of the antitrust laws. 


AS AND i;*OR A SIXTH 
AFFIRMATIVE DEFENSE 

27. Plaintiff lacks standing to assert a claim 
under the antitrust laws either as President of the Inde- 
pendent Investors Protective League or on behalf of its 
members or on behalf of an alleged class of small investors 
because he has not been directly injured in his business or 
property by reason of anything forbidden in the antitrust 
laws . 

AS AND FOR A SEVENTH 
AFFIRMATIVE DEFENSE 

28. Plaintiff and the alleged class are guilty 
of laches and are estopped from asserting the claims they 
make in the complaint against the American Stock Exchange, 
Inc. 


AS AND FOR AN EIGHTH 
AFFIRMATIVE DEFENSE 

29 • All the rules challenged herein were 
j promulgated and adopted by the American Stock Exchange, Inc. 
and adhered to by the member organizations pursuant to an 
order, request or the approval of the Securities and Exchange 
Commission and consequently the American Stock Exchange, Inc. 




should not be held liable for any violation of law oc- 
casioned therefor by reason of the good faith reliance by 
the defendant upon the authority and jurisdiction of the 
Securities and Exchange Gonunission. 

AS AND FOR A NINTH 
affirmative defense 

30. Any claim against the American Stock Exchange, 
Inc. based on acts occurring more than four years prior to 
the commencement of this action is barred by the provisions 
of Section 4B of the Clayton Act, 14 U.S.C. § 15b. 

I WHEREFORE, defendant American Stock Exchange, 

!l# 

I Inc. demands judgment dismissing the complaint together with 


j the costs and disbursements of this action. 


Dated: New York, New York 
September 29, 1972 


DAVIS POLK St WARDWELL 


Attorneys few tip Defendant 
American ^cock Exchange, Inc. 
1 Chase ‘Manhattan Plaza 
New York, New York 10005 
Tel.: 212 HA 2-3400 


1 
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defendants* motion for summary judgment 

!1 UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


RICHARD A. GORDON, etc.. 


Plaintiff, 


71 Civ. 1496 (MEL) 


-against- ‘ ■ 

II NEW YORK STOCK EXCHANGE, INC., ^ NOTICE OF MOTIO N 

II et al . , 

Defendants. 


— X 


SIR: 

PLEASE TAKE NOTICE that upon the pleadings 
herein, the affidavits of Robert M. Bishop, H. Vernon 
II Lee, Jr., and John P. Foynes, and the annexed stat6.T.ent 
pursuant to Rule 9(g) of the General Rules of this Court, 
the undersigned will move this Court before the Hon. Morris 
E. Lasker at Room No. 2903, United States Court House, 

Foley Square, New York, N.Y., on December 29, 197-2, at 
10:00 a.m., or as soon thereafter as counsel can be 
i! heard, or at such other time' and place as the Court shall 
! direct, for an order pursuant to Rules 12 (b) and 56 of 
j the Federal Rules of Civil Procedure, dismissing .the 
complaint and granting summary judgment in favor of 
defendants and against plaintiff, and for such other and 
further relief as is ju'st and proper. ! 


I Dated: New York, N.Y. 

II December 4, 1972 
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Yours, etc., 

MILBANK, TIVEED, HADLEY & McCLOY 


By 5^ O 

(A Member of tJle Firm) 
Attorneys for defendants 
New York Stock Exchange, Inc. 
and Bache & Co., Inc. 

1 Chase Manhattan Plaza 
New York, N.Y. 10005 


LORD, DAY & LORD 



torneys for defendant 
American Stock Exchange 
25 Broadway 
New York, N.Y. 10004 


BROWN, WOOD, FULLER, CALDWELL & IVEY 


By_ fjy A 

(A W^beb^of the Firm) 
Attorneys for defendant 
Merrill Lynch, Pierce, Fenner 
& Smith, Inc. 

1 Liberty Plaza 

New York, N.Y. 10006 


TO; BADER and BADER , 

Attorneys for plaintiff 
274 Madison Avenue 
New York, N.Y. 10016 


I DEFENDANTS' RULE 9(g) STATEilENT IN SUPPORT OF 

1 MOTION FOR SUMMARY JUDGMENT 


UNITED STATES DISTRICT COURT 


! SOUTHERN DISTRICT OF NEW YORK 


RICHARD A. GORDON, etc.. 


Plaintiff , 


-against- 


NEW YORK STOCK EXCHANGE, INC., 
et al. 


71 Civ. 1496 (MEL) 


STATEMENT PURSUANT 
TO RULE 9 (g) 


Defendant 


Defendants respectfully submit that the following 
material facts are not in dispute. 


1. The New York Stock Exchange (the "NYSE") 


and the American Stock Exchange (the "Amex") are corpora- 
tions organized under the laws of the State of New York 


for the purpose of providing for their members and the 
public two-way auction markets in exchange listed stocks. 


bonds and other securities. 


2. The NYSE presently’ has 1,366 members, all of 
whom are individuals. The Amex presently has 650 regular 


members and 217 associate members, all of whom are indi- 


viduals. The NYSE has 527 member organizations and the 
Amex has over 500 member organizations’. 

3. Since their founding, the NYSE and the Amex 


at all times have had rules limiting their membership 


and prescribing the minimum commissions to be charged by 
members and member organizations on transactions executed 
for the investing public in securities dealt in on the 


I* V*; 

jl ^ V ' 


c exchanges 


1 ^. 
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j 4. The NYSE and the Amex were registered by the 

Securities and Exchange Commission (the "SEC") as national 
securities exchanges in 1934 pursuant to the provisions 
of Section 6 of the Securities Exchange Act of 1934 (the 
"1934 Act"). At the time of said registration, the re- 
spective constitutions and rules of the NYSE and the Amex 
* 

were submitted to and approved by the SEC pursuant to the 
requirements of the 1934 Act. 

5. Since registering with the SEC in 1934, the 
NYSE and the Amex. have changed their respective constitu- 
tional provisions and rules prescribing minimum commis- 
sion rates a number of times. Copies of each such rule 
change or amendment were submitted by the exchanges to the 
SEC as required pursuant to Section 6(a)(4) of the 1934 
Act and SEC Rule 17 (a) -8. 

6. The SEC, in carrying out its duty of supervi- 
sion under Section 19(b) of the 1934 Act, studied and re- 
viewed all the proposed changes. After such study and 
review the SEC in some instances permitted the proposed 
changes to become effective without modification; in other 
instances the SEC requested modifications in the proposed 
changes which were then adopted by the NYSE and the Amex. 

7. In 1959, at the request of the SEC, the NYSE 

undertook a study which revealed that the inflexibility 

of the then' prevailing commission rate structure had a 

potential for causing market dislocations because of the 

growth of institutional-size business. Beginning in 1965, 

the Amex undertook studies of its own intra-member and 

non-member eommis.sinn rate structures, with particular 
I _ • . ^ . 

i emphasis on institutional-size transactions. 


I 


8. The period of study expended on the problem of 
a volume discount extended over a period of some six years 
— from 1962 to 1968. Doth the NYSE and the SEC developed 
proposals to deal with market problems created by the ab- 
sence of a volume discount. These proposals were made 
public and comment invited on January 26, 1968 in the SEC's 
Exchange Act Release No. 8239. On May 28,. 1968, the SEC 
wrote the NYSE and the Amex advising of the Commission's 
determination that "changes in the present commission rate 
structure are required to benefit the investing public,” 
and directing that interim adjustments be made in the 
exchanges' commission rate structures .pending a final re- 
vision at the conclusion of the SEC Rate Hearings. On 
December 5, 1968, the rules of the NYSE and the Amex were 
modified to provide for a voliune discount on all public 
orders for securities listed on the respective exchanges 
involving more than 1000 shares of stock. 

9. Studies prepared by the NYSE, the Amex, and 
the Sec indicated that the securities commission business 
was sorely pressed in late 1969 and early 1970 by reason 
of the peak volume demands, increasing costs (there had 

i not been a commission increase in over a decade) and the 
diminution of revenues from institutional trades which 
were subject to a discount. In order to correct these 
difficulties and protect small investors — whose trades 
! many brokerages would no longer accept -- the NYSE and the 
Amex proposed to the SEC the imposition of an interim 
’ service charge on smaller orders. The SEC approved this 
proposal on the cendxtrcn that the xmpo.sxtion of the service 


charge be for a strictly limited time and that the ex- 
changes ensure that small investors were not discrimin- 
ated against and that member organizations took all steps 
to ameliorate their financial problems. This interim ser- 
vice charge became effective on both exchanges in April, 

1970. It was due to expire 90 days later, but because of 
continuing financial difficulties, the NYSE and the Amex 
proposed its extension. The SEC, after public hearings 
in July, 1970 approved. The interim service charge re- j 

mained in effect from April, 1970 ux.^til April, 1972, when 
the present rate structures were enacted by the exchanges. 

10. As a result of the intensive investigation 
of the commission rate structure over nearly a decade, 
including two SEC reports (The Special Study of 1963 and 
the Institutional Investor Study of 1971) and two years of 
testimony and evidence in the Rate Hearings, the SEC de- 
termined, in late 1970, that fixed charges for portions of 
orders above a certain amount were neither necessary nor 
appropriate under the 1934 Act. The NYSE and the Amex 
each adopted the new ijate proposal then urged by the SEC 
for the negotiation of commission rates on that portion 
of orders in excess of $500,000 ( i^_^ / $500,000 was es- 
tablished as the "breakpoint" between fixed minimum and 

negotiated commission rates) . 

il. -The $500,000 breakpoint was considered experi- 
mental and both exchanges instituted a program of monitor- 
ing the impact of negotiated rates, again at SEC direction. 

I On February 2, 1972, the Commission announced its deter-' 

I mination that the breakpoint should be .lowered to $300,000. 
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Both the NYSE and the Aincx acceded and adopted the necessary 
changes in their respective constitutions in April, 1972. 

12. During the course of the regulatory activity 
jrej_ating to the volume discount, interim service charge 
and negotiated commission rates, the EEC's Rate Hearings, 
commencing on July 1, 1968, received evidence and testi- 
mony on every aspect of the exchanges' commission rate 
structure. After the Hearings terminated in 1971, the 
NYSE proposed, and the SEC approved, the present rate 
schedule which was adopted by both exchanges in April, 

1972. The present commission rate structure repealed the 
previously adopted volume discount and interim service 
charge and replaced it with a schedule of commission rates 
incorporating a cost^related discount for volume transac- 
tions as well as negotiated rates of commission on that 
portion of ofders in excess of $300,000, 


Dated: New York, New York 
December 4, 1972 


Respectfully submitted, 

MILBANK, Tl-JEED, HADLEY & McCLOY 
1 Chase Manhattan Plaza 
New York, New York 10005 
Attorneys for defendants New York 
Stock Exchange, Inc. and Bache & 
Co., Inc. 

LORD, DAY & LORD 
25 Broadway 

New York, New York 10004 
Attorneys for defendant American 
Stock Exchange, Inc. 

BROVJN, WOOD, FULLER, CALDWELL 
& IVEY 

1 Liberty Plaza 
New York, New York 
Attorneys for defendant 
Merrill Lynch, Pierce, Fenner 
& Smith, Incorporated 
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AFFIDAVIT OF H. VKRNON LEE lU SUPPORT OF UEI’ENDANTS’ 
MOTION FOR SUMMARY JUDGMENT AND EXHIBITS iwRJEXED 

UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK! 


RICHARD A. GORDON,' etc., 


Plaintiff , 


-against- 


NEW YORK STOCK EXCEANGS, INC., • 
et al. , 

Defendants . 


STATE OF NEW YORK ) 
COUNTY OF NEW YORK) 


71 Civ. 1496 (MEL) 

AFFIDAVIT IN SUPPORT 
OF DEFEMDAIITS' MOTION 
TO DISMISS AI^D FOR 
SUMMARY JUDGMENT 


j H. VERNON LEE, JR., being duly sworn, deposes and 

I says : 

1. I era Vice-President and Secretary of the 

.American Stock Exchange (the "Amex") , a defendant herein, 
i 

jand I am familiar with this matter. I make this affidavit 
jin support of the defendants' motion for an order dismiss- 
|ing the complaint filed in this action and granting suiruT.ary 
j judgment to the defendants. 


[l 2. The Amex is a Nev;’ York corporation, incor- 

ll 

porated under the New York Not-for-profit Corporation Law, 
• I* 

jlwhose business and purpose is to provide a securities 

.1 

marketplace in Ne^." York City for its members who are 
..brokers and dealers in securities. As a two-way auction 
market for securities listed on the Amex, activity in the 
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Araex is characterized by competition both between and 
among buyers and sellers. The Amex presently has 650 
regular members, who have direct access to the trading 
floor, and 217 associate members, who may do business 
on the trading floor only through a regular member. In 
addition, there are over 500 regular and associate mem- 
ber organizations, partnerships and corporations in which 
the general partners or the directors and major stock- 
holders are Amex members or are approved by the Amex's 
Board of Governors. 

3. The Amex was first organized in 1908 as the 
New York Curb Agency, an. outdoor marketplace for corporate 
securities.' In 1921 the name was changed to the New York 
Curb Market and a constitution was adopted to coincide 
with the outdoor exchange's move indoors to its present 
location on Trinity Place. In 1953 the name was officially 
changed to the American Stock Exchange., Since its early 
days as an outdoor exchange, the Amex has maintained rules 
! limiting access to its facilities and prescribing the 

j • 

minimum commission rates which could be charged to non- 
members on transactions in securities listed on the Amex. 
Members and member organizations who violate Amex rules 

iwith respect to the minimum commission .rates chargeable ' to 

1 . ■ . . . 

j non-members are subject to disciplinary action. 

I 4; Subsequent to the dnactment of the Securities 

j 

lExchange Act of 1934 (the "1934 Act") , the Amex sub- 
jmitted to the Securities and Exchange Commission (the ^ 

'"SEC") an application for registration as a national 

ii 

!! 

ii 


j 



I 
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securities exchange. The Araex also submitted for SEC 
approval copies of its Constitution and Rules, which con- 
tained provisions requiring members to charge specified 
minimum commissions to non-members. The Araex was regis- 
tered with the SEC on September 23, 1934. At the time 
of its registration the Amex was required by § 6(a) (1) of 
the 1934 Act , to agree "to comply, and to enforce ... 
compliance by its members, with the provisions of [the 

1934 Act] ... and any rule or regulation thereunder." 

The registration was granted upon findings by the SEC, as 
required by §§ 6(d) and 6(b) of the 1934 Act, that the 
Amex was "so organized as to be able to comply with the 
provisions of [the 1934 Act] . . . and the rules and regula- 
tions thereunder and the rules of the exchange are just 
and adequate to ensure fair dealing and to protect 
investors [,] " and further, that the rules of the Amex 
"include provision for the expulsion, suspension, or 
disciplining of a member for conduct or proceeding incon- 
sistent with just and equitable principles of trade ...." 

5. Since the SEC originally approved the Consti- 
tution and Rules of the Amex upon its registration on 
September' 23, 1934, the constitutional provisions and 
rules prescribing minimum commission rates chargeable to 
non-members have been changed by the TUnex a number of 
times. The Amex has submitted copies of each rule change 
or amendment to the SEC as required pursuant to § 6(a) (4)* 
of the 1934 Act and SEC Rule 17(a) - 8. 


8 . 


The Amex's present constitutional provisions and rules 
relating to commission rates (annexed as Exhibits A and B) 
are the product of studies conducted by the Araex 
and the New York Stock Exchange (the "NYSE") , as well as 
hearings and studies conducted by the SEC i Reoort of the 
Special Study of Securities Markets , House Doc. No. 815, 

88th Cong., 1st Sess. (1963) and The Institutional Investor 
Study , House Doc. No. 92-64, 92nd Cong., 1st Sess. (1970)]. 

6. In late 1962 the Costs and Revenues Committee 
of the NYSE, at the direction of the SEC', initiated a study 
of the need and feasability of implementing a volume dis- 
count for large transactions in securities. In a report 
transmitted by the NYSE to the SEC on November 29, 1965, the 
Cost and Revenue Committee recognized the need for volume 
discounts due to the growing number of ir.stitutional-sizad 
transactions and the lack of any provision in the existing 
non-member commission rate structure for discounts on block 
trades. In a later report submitted by the NYSE to the SEC 

} on January 2, 1968, the Commi-ttee made specific proposals to 
minimize and control customer-directed "give-ups", the 

reciprocal and rebative methods block traders utilized to 

I 

j avoid commission rates. On January 26, 1968, the SEC 

( 

j proposed for adoption by national securities exchange 

1 Rule lOb-10, a provision which v;ould restrict 

t 

I give-ups . 


! 7. Ih 1965 the AriTex commissioned Haskins and Sells 

a major accounting firm, to undertake a study of the 
[exchange's intra-member commission structure and to evaluate 
, its fairness and adequacy. In early 196 8, Amex's Board of 
Governors appointed a Subcommittee on Commission Structure 
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(the "Subcoiranittee"] , to review all aspects of the exchangr-.’s! 
commission rates in light of changing market conditions, 
costs of doing business, and needs of the investing public. 
The Subcommittee submitted its first memorandum to Amex 
members and member organizations on April 19, 1968 (annexed 
as Exhibit C) , in which it reported preliminary findings on i 
the existing intra-member commission rates and solicited the 
opinions and suggestions of the Amex membership. 

8. ^ex President Ralph S. Saul transmitted the 
Subcommittee's April 19 meraorandura to the SEC in a letter to 
Chairman Manuel F. Cohen on April 24, 1968. (Annexed as 
Exhibit D) . In that letter, Mr. Saul informed Chairman Cohen 
that the Subcommittee was presently studying the commission ■ 
rates charged to non-members of the Amex. Mr. Saul also 
expressed the Amex's opposition to the SEC's proposed Rule 
lOb-10 as not in the public interest, and advised that the 
Subcommittee would consider possible alternative methods for ! 
dealing with the problem of customer-directed give-ups. 

9. On May 28, 1968, Chairman Cohen transmitted to • 

i 

the Amex a letter of the same date v/ritten to President j 

Robert W. Haack of the NYSE advising that, as a result of its' 

i 

j extensive and continuing study of the commission rate i 

' - ' i 

I structure of national securities exchanges , the SEC believed 

I "changes in the present commission rate structure are j 

required to benefit the investing public." (The letter of ! 

j transmittal to the Amex and the Haack letter are both 

i; annexed as Exhibit E) .. The letter contained a reauest the 

•|i . ' , 

j; SEC, pursuant to its authority under §19 (b) of the 1934 Act . 

i 

i to fix reasonable rates of coiraxiission, that the NYSE, on or ; 

!• * • * 

■before September 15, 1963, make changes in. its commission 


I 

I 

I 
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i rates which would either (a) conform to an SEC proposed 

commission schedule (attached to the Haack letter) or (b) 

eliminate minimum commission rates on all orders in excess 

jof $50,000. This I'equest was said to be made "in the 
i 

context of the Commission's responsibilities to consider the 
national policies embodied both in the securities laws 
and in the antitrust laws." In his letter of transmittal to 
the Amex, Commissioner Cohen stated that "the Commission 
has not directed a similar letter to your Exchange because 
of possible differences in the situation prevailing" but 
"requests that, you give immediate attention to appropriate 
modifications of your commission rate structure, including 
any necessary interim steps." The letter to President 
Haack also announced that the SEC, pursuant to its 
authority under §21 (a) of the 1934 Act, v/ould hold public* 

I 

hearings on the commission rate structure issue commencing 
July 1, 1968 (the "Rate Structure Hearings"). 

10=. In a letter to the SEC on June 26, 1968, 

President Saul advised that after careful consideration of 

the Co.mmission ' s proposed Rule lOb-10 and recent studies by 

ithe Amex staff, the Amex Board of Governors "has agreed in 

! 

iprinciple to eliminate. . .customer-directed give-ups...." 

!i 

■! (Annexed as Exhibit F) . ' The letter also advised that the 

I . . . p 

'Board of Governors "has also agreed that a modification of ; 

I 

the present minimum commission rate structure to provide | 

volume discounts is also appropriate...." Finally, the j 

I letter stated that the Amex's staff had been directed by the • 

I Board of Governors "to work with the Commission to achieve | 

: 

li 

li 

II 

i! 

}J 

i 

,• I 
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meaningful and prompt implementation of the Board of 
Governors' position with respect to discounts and give-ups." 

11. On September 20, 1968 the Subcommittee on 

j 

Commission Structure transmitted to Amex members and member 
lorgcuiizations a memorandiim recommending adoption of a volume | 
discount on treuisactions in securities involving more than ! 
1,000 shares and an amendment to the Amex's Constitution 
jwhich would prohibit customer-directed give-ups. (Annexed as 
jExhibit G) 

12. Pursuant to a vote of its membership, on 
^cember 5, 1968 the Amex effectuated amendments to its 
jconstitution which provided for volume discounts on trans- 
lactions in securities involving more than 1,000 shares, and 
prohibited' customer-directed give-ups. 

1! ’ 13. Between 1968 and 1970, because of a tremendous 

I 

ijrise in the volume of public transactions on the national 
‘Lecurities exchanges, the facilities and resources of Amex 


Imembeirs became increasingly overburdened. The expense of 

j{ 

[expansion needed to meet the increased demand, as well as , 

■ i . ‘ 

Irising costs during a decade in which there had been no 

li • ' ■ 

jincrease in commissi'on rates, contributed’ .to a drastic decline 

i! 

jin the profits of the securities industry. The hcirdest nit 

Lere member organizations which primarily handled small- orders 

|! , 

*for individual customers. The volume discount, which beccur.e 
i; 

.effective on December 5, 1968, threatened only to exacerbate 
»* 

i-the situation because of the liklihood that it would reduce 


commission revenues. 


! 14. On February 13,7 1970 and March 16, 1970,- the 

NYSE presented to the SEC statistical evidence demonstrating 
■tite financial distress of ,the securities industry and the need 
for interim relief in the form of an increase in commission 
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rates. On March 19, 1970, the NYSE submitted to the SEC a 
proposed rule which would impose an interim service charge , 
in addition to the existing minimum commission rate, on all 
public transactions in listed securities involving 1,000 
shares of stock or less. 

j_ 5 . In a letter to the SEC on March 26, 1970, the 
Amex expressed its support of the NYSE's proposed interim 
service charge and set forth the results of a survey con- 
ducted among Amex member organizations which indicated the 
need for temporary relief of that nature. (Annexed as 
Exhibit H) . 

16. ‘ In a letter to the NYSE on Apri3, 2, 1972, the 
SEC expressed its non-objection to the proposed interim ser- 
vice charge on transactions involving 1,000 shares or less, 
(Annexed as Exhibit I) . The SEC stated that its ovm data had 
confirmed the loss experience of the industry and that past j 
losses and the prospect of continued financial drain have in- 
fluenced many member firms to impose limitations on their , 
services to small investors.". The SEC conditioned its non- | 
objection to the interim service charge upon its limitation , 
to a 90 day period and the requirement that steps be taken | 
to ensure the restoration of full brokerage services for ^ 

small investors. i 

I 

17. On April 2, 1972, the Amex transmitted to the , 
SEC copies of its new Rule 396, which provided for an interim 

, i 

service charge essentially the same as that proposed by the | 
NYSE. In its letter of transmittal, the Amex agreed .to adhere 
to the conditions stated by the SEC in its letter of April 2 ' 


ji to the NYSE. (-A copy of Rule 396 and the Annex's letter of 
i! transmittal to the SEC are annexed as Exhibit J) • The inter 
*' service charge went into effect on April 6, 1970 and was to 

'I 

'• expire on July 6, 1970. 

il 

t! . • 


V 
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18. On April lO, 1970 the SEC responded to the 

Amex's April 2 subraission with a letter expressing its non- 
objection to Rule 396 imposing an interim service charge. 
(Annexed as Exhibit K) . ’ 

i 

19. Prior to the expiration date of the interim 
service charge, studies conducted by the NYSE revealed that 

i 

jthe financial condition of the securities industry had not 
jinproved. These findings were relayed to the SEC on 
jJune 18, 1970 by President Kaack of the NYSE. In a letter on 
jJune 29, 1970, the Amex advised the SEC that economic con- 
jditions among its msitODer organizations had steadily deteri- 

t 

orated since the interim service charge was initially re- 
jquested and that the continuet application of the surcharge 

j 

.was urgently needed. (Annexed as Exhibit L) . 

20. On July 2, 1970 the SEC announced that the 

I 

•Rate Structure Hearings, originally convened on July 1, 1968,’ 

jwould be reconvened on July 13, 1970 to receive evidence on 
i, . 

:the need to extend the interim service charge. In its 
announcement, the SEC stated that it would not act to termi- 
nate the service charge pending the outcome of the hearings 
on its extension. 

j 21. On July 16, 1970, the Amex transmitted to the ; 

1 

SEC the results of a new survey of member organizations ! 

I 

supplementing the results of the survey conveyed in its 
(March 26 letter which first demonstrated the need for an 

Interim service charge. (Annexed as Exhibit M) . The results 

! ■ 1 

of the new "survey revealed tha.t-the oven^nelming majority of ’ 

i ' ■ “ ' 

member organizations surveyed had continued to suffer 
j substantial losses even with the additional income .provided 
■by the service charge. 
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22. The SEC continued its supervision of the 
financial state of the securities industry and did not revoke 
its approval of the interim service charge. The interim 
service charge was repealed in April, 1972, when Amex 
Rule 396 was changed to prohibit the imposition of any 
charge in excess of the prescribed commission rates 
presently in effect. 


23. On June 30, 1970, as a result of its own 
studies on the commission rate structure, the NYSE submitted 
to the SEC a proposed permanent schedule or "rate package" 
to replace the interim commission rates then in effect. 

On July 2, 1970 the SEC announced that its Rate Structure 
Hearings would reconvene on July 20, 1970 to receive 
testimony and other relevant data concerning the NYSE's 
proposed new rate package. (Exchange Act Release No. 89.24, 
dated July 2, 1972, Annexed as Exhibit N) . 


i:-;' 


•/ , 


,24. On July 16, 1970, the Amex submitted to the 
SEC its views "as to the importance of the commission rate- 
making process, and the relationship of that process to the 
functioning of the exchange markets and the regulation of 
securities markets." (Annexed as Exhibit 0). In its 
submissions the Amex expressed its support of the procedures 
followed by the NYSE in developing its June 30 conunission 
rate schedule proposal. 

25'. On March 17, 1971, the SEC transmitted to the 
“^Amex copies of correspondence- v;hich had passed between the 
Commission and the NYSE relati'^'j to the 'NYSE’s June 37 
commission rate proposal. (Annexed as Exhibit P.) Cn 
October 22, 1970 the SEC had advised the NYSE that "fixed 
charges for portions of orders in excess of $100,000 are 
neither necessary nor appropriate." 
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On. February 10, ..1971 the SEC directed- the NYSE to take 
actibn. to implement, by April 1, 1971, negotiated conmiission 
•rates on institutional-sized orders, but agreed to accept 
$500,000 as the breakpoint for the negotiated rates. On 
March 9, 1971,- the NYSE responded that the April 1 deadline 
did not offer sufficient time to review the SEC's proposal 
and implement a constitutional amendment. The SEC on March 
10, 1971 reiterated its April 1 deadline, and warned the 
NYSE that the ?:<aintenance of minimum commission rates on 
portions of orders above the $500,000 breakpoint after the 
deadline would be unreasonable and could be contrary to 
the. Exchange Act.” 

V'26'* • In a letter to -^e SEC on March 26, 1971, 

Saul of .the Amex stated that "in view of the 
Commission's position, the Exchange is obliged to recommend 
appropriate revisions to its Constitution and Rules to 
eliminate fixed minimum commissions on that portion of an 
otder .in excess of $500,000." ' (Annexed as Exhibit Q) 

* 

27. Pursuant to a vote of the membership, the 
amendments to the Amex's Constitution providing for 
negotiated . commission rates on that portion of orders in 
,excess..'of- '$500,000 became effective on Mav 3, 1971. 

•t T ’ * ^ ■" 

.'A. ■ 

• ^^®.,SEC consistently maintained that the 
P for negotiated commission rates did not 

^ final determination as to commission rate 
.structures, and that the Commission would review the imoact 


aaase 


of the changes. Accordingly, to allow the SEC and the 

. ; . '1 I 

exchange to observe the workings of competitive rates, on 
May 3, 1971 this Amex effectuated Rule 398, which required 
members to' report executions ' of orders exceeding $500,000. 
(A copy of Amex letter to SEC, dated April 28, 1971, trans- 
mitting proposed Rule 398 is annexed as Exhibit R) . 


29. On February 2, 1972, the SEC advised in its j 
"Statement on the Future Structure of the Securities Markets" 
that the breakpoint for portions of orders subject to 
negotiated commission rates should be lowered from $500,000 
to $300,000. The- Commission directed the NYSE to take the 
required action implementing such a change within 90 days. 

In a letter, on March 19, 1972. the SEC advised the Amex that 
it should. begin to draft rule changes providing for a 
.lowering of the- breakpoint for negotiated commission rates 
to $300,000. (Annexed as Exhibit S) . The Amex replied 
by letter on March 28, 1972, submitting to the SEC, pursuant i 
to SEC Rule 17(a)“8, copies of proposed rule changes 
providing for a lowering of the breakpoint to $300,000. 
(Annexed as Exhibit T) . 

30. On April 24; 1972, pursuant to a vote 

of its membership, the Amex amended its Constitution to j 

adopt a commission rate’ schedule providing for cost-related 

I 

discounts for volume transactions and negotiated commission 

I 

rates on that portion of orderh in excess of $300,000. 1 

i 

Concurrently, provisions for the earlier volume discount and 

J 

• I 

the interim service charge were repealed. ^ | 

, I 

I 

31. The existing commission rate structure of the 

J 

Amex is ^.he subject of continuous study by the exchange and 


I 



! 


j the SEC. The SEC has not determined that the Amex's present 

conunission rates represent a final resolution of the 

commission rate structure. Of particular interest to the 

I SEC and the Amex in their continuing observation of the 

i impact of existing commission rates, is the advisability of 
i 

j lowering the breakpoint between minimum and negotiated 

I 

! commission rates below its present $300,000 level. 


i 32. The plaintiff in this action, Richard A. 

I 

i Gordon, has never applied for, or been denied application 
i 

I for, membership in the Amex during the past six years. 

I This information is based on an examination of Amex 

i 

I records. It was not necessary to examine. the records to 
j ascertain whether the Independent Investors Protective 
il League has ever applied for membership in the Amex, since 
I only individuals are eligible for Amex membership. 

I 

j ^ H. Vernon Lee, \ 

j Sworn to before me this 
j 4th day of December, 1972. 




c. h 




ROBERT C. BUrifS 
HOTARY FJ3-rc, S;ot« ciN«w.yodt 
. No. 31-0EC-95S0 

Quoliiisd Ui New Yc:k Cotatr 
Cotocuuica Rxpuoa XaicR SO, OTH 
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EXHIBIT A 


<$ 


American Stock Exchange 
Constitution 

Article VI, Revised to August 1, 1972 


ARTICLE VI 

Commissions and Charges 
General Rule 

Sec. 1. **** Commissions shall be charced and collected upon the execution 
of all orders for the purcha5.e or .s.nle. for account of others, of securities, in- 
cluding securities “wiicn, as and if issued’’, listed or admitted to unlisted 
trading upon the E.xchange, and these commissions shall be at rates not 
less than ti'.e rates in this .Article prescribed, and shall be net and free from 
any rebate, return, discount or allowance mace in any shape or manner, or 
by any method or arrangement direct or indirect. Xo bonus or pcrcent.age 
or portion of a commission, whether or not such commi.ssion be at or above 
the rates herein established, or any portion of a proht except as may be 
specifically permitted by the Constitution or by a rule adopted by the Board 
of Governors, shall be given, paid or allowed directly or indirectly, or as a 
salary or portion of a salary, to a clerk or person for business sought or 
procured for any member of the Exchange or member linn or member cor- 
poration. No member, .member firm or member corporation shall make a 
propo-sition for the transaction of business at less than the miniimim rates of 
commission prescribed in this .Article. No member, incnibcr firm or member 
corporation siiall. in consideration of the receipt of bu.siness in securities dealt 
in on the Exchan.gc and at the direct or indirect request of a non-member or 
by direct or indirect arrangement with a non-member, make any payment 
or give up any work or give up all or any part of any commission or other 
property to which such member, member firm or member cerperation is or 
will be entitled.*’** 


Tronsoctions on onother exekence 

Notwithstanding tiic provisions pi this Article, any member of the Ex- 
change or member firm or member corporation which is a member or re.g- 
jsicred firm or corporation of another cxchan.ge located in the United States 
or Canada, or registered with a Canadian exchange as being entitled to a 
return of commission from members of such exchange, may in respect of 
transactions made on such other exchange charge the rates of commission 
prescribed by sucli other exchange. 

Amendment. 

•’•'November 1, 196S, effective December 3, 1968. 


Schedule of Slock Commissions ’ »• 

Sec. 2. Commissions shall be as follows: 


Non-Member rotes 

(a) The minimum commission rates to non-members on stocks, rights 
and warrants (hereinafter referred to as stocks), shall be as follows: 


On 100 share orders 


(1) On each order for ICO shares, on stocks selling at Sl.OO per sliare 
and above, conuui.-sions shall be based upt>n the amount involved in the 
order and, subject to the provisions of snhscction.s tf). (h) amJ (.1) ot 
this Section 2. slwll be not' less than the rates hereinafter spccincd: 


Amount Ir.vctveJ in the Order 
?ICfi — but under 
5S09— but under si.reO 
$8,500 — and above 


I.linitiium Commission 
2 . 03 i of money involved d- S 6 40 
1.39i of money involved +- $12 CO 
O.OSi of money involved -I- $22.00 


Notwithnt.ar.i'fing **w fisr.-.g.ving- 

(i) Will'll ilie amuunt invulveii in an ■irder i< less than .SlflO, the 
tniuimum cnniniU.-ii'n shall be as iiuilually agreed. 

(ii) T!te niiuinium cnminissioii on an order for 100 shares shall 
not c::ceeil 
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. Multiple round lot orders 


(2) On each multiple round lot order for 200 shares or more, on 
Stocks sclliu" at Sl.OO per share and above, commissions sltall be based 
upon the amount involved in the order and. subject to the provisions of 
subscction.s (f). (h) and (1) of this Section 2, shall be not less than the 
rates hereinafter specified : 


Amount Involved in the Order 
$100 — but under S2.500 
$2,S00 — but under S20.000 
$20.000 — but under $30,000 
$30,000 — to and includins $300,000 


Minimum Commission 
of money involved + S12.00 
0.95i of money involved + $22.00 
0.6.%. of money involved + SS2.00 
0.4% of money involved + $142.00 


Plus a charge for each round lot of 100 shares within the order as follows: 

First to tenth round lot $6.00 per round lot 

Eleventh round lot and above $4.00 per round lot 
Notwithstanding' the foregoing: 

(i) When the amount involved in an order is less than $100, 
the minimum commission shall be as mutually agreed. 

(ti) The minimum commission per round lot shall not exceed 
the single round lot commission computed in accordance with the 
provisions of paragraph (I) of subsection (a) of this Section 2. 


Odd Lot Orders 

(3) _On any odd lot order, commissions shall be based upon the 
amount involved in the order and shall be not less than the rates specilied 
in paragraph (I) of subsection (aj of this Section 2. less S2.(X), subject to 
the provisions of subsections (f), (li) and (1) of this Section 2. 


Notwithstanding the foregoing: 

(i) When the amount involved in an odd lot order is less than 
$100, the minimum ctiminission shall be as mutually agreed. 

(ii) The minimum commission on an odd lot order shall not 
exceed $65.00. 

(iii) When one or more odd lot orders plus one or more round 
lot orders arc cxccutcfl in the same security, on the same dav, for 
the same account, on the same .Mde of the m.-irket, the commission (s) 
on such odd lot ordcr(s) shall not exceed the conttnission which 
would be chargeable with respect to the nearest round lot in excess 
of such odd lot ordcr(s). 

(4) On that portion *of an order involving an amount of $500,000 or 
less, on stocks selling below SI per sliare. commissions shad be based 
upon the amount involved in the order and shall be not less than the 
rates hereinafter specified : 


Amount Involved in the Order 
$ 0 - 7 but under $1,000 
$1,000 — but under $10,000 
$10,000 — and above 


Minimum Commission 
8.4 % of money involved 
5.0% of money in'volvcd -f $34.00 
4.0% of money involved + $134.00 


Notwithstanding the foregoing, when the amoitnt involved in 
order is less than $100, the commission shall b as mutually agreed. 


an 


Floor brokerage ond clearance rates 

The minimum commission rates to regular and associate members 
on stocks, riglits and warr;tnt.s (hereinafter referred to as stock.s) shall be 
based xm the niiinhcr of roiintl lots and the price of the shares involved in 
each round lot order as follows : 
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(1) Regular member floor brokerage and clearance rates — 



First and Second 

-Rate per round lot— 
Third Through 

Eleventh Round 


Round Lot 

Tenth Round Lot 

Lot and Ox*er 


Floor 

0>mbined 

Floor 

Brokerage 

Floor 

Combined 

Floor 

Brokerage 

Floor 

Combined 

Floor 

Brokerage 


Brokerage 

and 

Brokcrape 

and 

. Bro'fJcraRe 

and 


Only 

Qcarance 

Only 

Oearance 

Only 

Oearance 

Price Per Share 

Rate 

Rate 

Jtate 

Rate . 

Rate 

Rate 

1/236 of and above, 
but under 3/256 of $1 

$0.05 

$0.08 

$0.M 

$0.07 

$0.03 

$0.05 

3/256 of $1 and above, 
but under 1/4 of $1 

030 

O.S0 

■ 025 

0.41 

020 

022 

1/4 of $1 and above, 
bat under 1/3 of $1 

aes 

1.05 

0.55 

050 

0.45 

025 

1/2 of 51 and above, 
but under ?1 

l.TO 

1.80 

1.00 

1.60 

050 

1.4S 

$1 and above, but under $4 

LSO 

2.45 

120 

1.95 

I.IO 

120 

$4 and abjve, but under $3 

2.fi0 

420 

2.10 

3.40 

1.90 

3.10 

S8 and above, but under $12 

3.15 

5.10 

- 2.50 

4.03 

2.03 

320 

$12 and above, but under $16 

3.40 

5.50 

2.80 

425 

2.50 

4.05 

$?6 ajid above, but under $20 

3,85 

625 

3.03 

4.93 

2.70 

425 

$20 and above, but under $30 

4.10 

6.65 

• 320 

SJS 

2.95 

4.80 

$30 and alove, but under $40 

.4.35 

7.05 

320 

3.65 

3.15 

5.10 

$40 and above, but under $50 

4.65 

7.55 

325 

6.10 

325 

5.45 

$50 and above 

4.95 

8.00 

3.95 

6.40 

3.53 

525 


(2) Associate member floor brokerage and clearance rates — 

1 — Rate per round lot 

First and Second Third Through Eleventh Round 
Round Lot Tenth Round Lot Lot and Over 

Combined Combined Combined 

Floor Floor Floor 


Price Per Share 

Floor 

Brokerage 

Only 

Rate 

Bro',:craf;e 

and 

Oc.irar.ee 

Rate 

Floor 

Bro'serape 

Only 

Rate 

BrokcraRc 

and 

Clearance 

Rate 

Floor 

Bro'^craice 

(inly 

Rale 

BrokcraRe 

and 

Clearance 

Rate 

1/256 of $1 and above, 
but under 3/256 of SI 

$0.06 

$0,09 

$0.06 

$0.09 

$0.04 

$0.06 

3/256 of St and above, 
but under 1/4 of $1 

0.40 

0.60 

020 

0.45 

020 

020 

1/4 of $1 and above, 
but under 1/2 of $I 

oxb 

120 

020 

LOS 

0.60 

0.90 

1/2 of $1 and above, 
but under $1 

1.40 

2.10 

120 

120 

1.10 

1.65 

$1 and above, but under $4 

325 

420 

2.60 

325 

2.40 

3.10 

$4 and abov’c, but under $3 

’ 5.65 

725 

4.60 

5.90 

4.15 

525 

$3 and above, but under $12 

6.85 

8.80 

5.45 

7.00 

4.4S 

520 

$12 and above, but under S16 

7.40 

9.50 

6.10 

725 

5.45 

7.00 

$16 and above, but under $20 

8.40 

10.80 

6.65 

8.55 

5,90 

725 

$20 and above, but under $30 

3.95 

11.50 

720 

925 

6.45 

8.30 

$30 and above, but under S40 

9.50 

1220 

7.65 

9.80 

6.85 

8.80 

$40 and above, but under $50 

10.15 

13.05 

820 

10.55 

720 

9.40 

$50 and above 

10.80 

13.85 

8.60 

11.05 

725 

9.95 


Notwithstanding the foregoing rates si>ccified in this subsection (b), 
when the amount involved in an order is less than $100, the commission shall 
be as mutually agreed. 


When the amoun? involved in an order c.xcccds $300,000, the minimum 
commission to be charged pursuant to this subsection (b) shall apply only 
to the maximum number of round lot transactions involving an aggregate 
amount not in c.xccss of $3CO,CCO. 

Rcgiilcrcd spccialisit' floor retes 

yCy A rcgi*tcrc»f f r.ccialist sti.ili uh.ugc. .ts FltWir r.iteS for lnc cxeculiori 
of members' orders in storks rights nnd w.srr.'uits (hr rimftrr rrfrrrrd to as 
stocks) given liitp on the I'li.or of the Ivt.change iiersonally by a regular 
member, l-y a .-.ict.ihcr .cnrc^utuativc. oi h> ..o ciuidojue of the K.>e!'.an..e, ui 
writing ami .signed, the foiiowittg cotumission luar-ed on the number of round 
lots and the price of ih.c shares invoivcti in earh round lot order. These cotn- 
misr.ion.s sliall annly only to transactions when the princiiul's name is given 
up at the time of such transactions. 
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Price Per Share 

First and Second 
Round Lot 

—Kate per ,id lot — 

Third T hrf>'ji:h 
Tcntfi Kound Lot 

Eleventh Round 
Lot and Over 

1/256 of $1 and above* 
but under J/256 of $1 

$0.04 

$0.03 

$0.02 

3/256 cf $1 and above, 
but under 1/4 of ^1 

0,25 

0.20 

. 0.15 

1/4 of $I and above, 
but under }/2 cf $1 

0J5O. 

0.40 

0J5 

1/2 of $1 and above, 
but under $1 

$0.80 

$0.75 

$0.65 

$1 and abave, but under $4 

1.10 

0.90 

0.80 

$4 and above, but under $3 

1.95 

1.55 

1.40 

$3 and above, but under $12 

2J5 

1.90 

1.55 

$12 and above, but under $16 

Z5S 

2.10 

i.90 

$16 and above, but under $20 

2.90 

2.30 

2.05 

$20 and above, but under $30 

3.05 

2.50 

220 

lJ30 and above, but under $40 

3,25 

2.65 

2.35 

$40 and abave, but under $50 

3.50 

2.80 

2.50 

$50 and above 

3.70 

2.95 

2,65 


Notwithstanding: the above rates, when the amount involved in an order 
is less than $100, the commission sitali be as mutually agreed. 

When the amount involved in an order e-xcceds $300,000, the prescribed 
commission to be charged pursu.nnt to this .subjection (c) shall apply to the 
maximum number of round lot transactions involving an aggregate amount not 
in excess of $300,000, 

'Schedule of Bond Commission* 

(d) The Minimum Commission Rates on Bonds and Notes shall be as follosvs: 

To Regular Members, to Associate Members and to Non-Members 

Non- 


All Bonds or Notes selling’ at Jess than 1, 

Give-Up 

Clearance 

Members 

per $1,000 par value 

All Bonds or Notes selling at 1 and under 

■ $25 

$ .50 

$ .75 

10, per $1,000 par value 

fAll Bonds or Motes Iiaving 6 months to 

J and including 5 years to run. selling 

4 between 96 and IIU, inclusive, per $I,C0O 

.3795 

.6295 

1.25 

[ par value 

.50 

.80 

1.25 

[Less than six months to run 

Mutual * 

Mutual 

Mutual 

All Bonds or Notes havincr 5 years or less* 
to run selltnF; at )0 and under 96 and 

Aerccmcnt Agreement 

Agreement 

over 110, per $1,000 par value 

All Bonds or Notes havincr more than 5 
years to run selling at 10 or over, per 

.75 

I.2S 

2.50 

$1,000 par value 

Bonds called for redemption having 6 
months to and including 12 mcnihs to 
run and having a current market price 
of not less than 96S<> ort more than 

J5 

1.25 

2.50 

110^ of their redemption price per 




$1,C03 par value * 

.50 

.80 

1.25 

Less than 6 months to run 

Mutual 

Mutual 

Mutual 

Bonds called *for redemption having 6 
months to and including 12 months to 

Agreement Agreement 

Asreeinent 

run and having a current market price 

• 



of less 'than 965$ or more than 1105$ 
of their redemption price per $1,000 par 

J5 


zso 

value 

125 


Specialist* 

(c) The Specialists Floor Rates on Bonds and Notes shall be as follows: 


All Bonds or Note* selling at less than 1 $,10 per $1,000 par value 

All Bonds or Notes selling at 1 and under 10 $.1S per $1,000 par value 

( All Bonds or Notes havina 6 months to and including S 

ye-ars to tun, selling between S'6 and 110, inclusive .. $.20 per $1,000 par value 

Less than d months to lun $.10 per $1,000 par s’aiue 

All Bonds or Notes liavir.g S years or less to run selling , 

at 10 and under 9ti and over 110. $,30 per $1,000 par value 


All Bonds or Notes Iiaving more than S years to tun 
selling at tu or over. 


Don.-ls cal'eil for redemption having 
ir.chtdtng id .m.-.r.tl'.s to run and 
near!, it pttei. ot not le j titan c 

of ihcir te'i'tnvtn'ti price 

Less tiian 6 muiitlis. to run 


6 months to and 
having a eurrent 
t mrra than llC7a 


Bonds callril for rfirmpticin having 6 mnnths to and 
incltitiiiit; Id ini isliis to run .tno having a cnrrrni 
m.ithcl price f( less titan 90Pi or mote ili.an lIU',!i 
of their redempunn price 


>a!uc 


$ 20 per St.OOO p.ar value 
$.10 per $1,0UD par value 



$.30 per $1,000 par value 
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Definition of on order 

(i) For the purpose of this Section 2 

(1) A round lot order shall be deemed to include cither all pur- 
chases or all sales for one account, of a sinq;Ie security, on the same day, 
amounting to 100 shares or any multiple thereof, irrespective of the unit 
of trading in the stock. Tiiis dehnition applies whether the order is 
received from a non-member, allied member, member, member firm or 

- . member corporation. 

(2) An odd lot order shall be deemed to include either all purchases 
or all sales of one account, of a single security, on the same day, pur- 
suant to a single order amounting to less than 100 shares, irrespective 
of the unit of trading in the stock. .•\ny odd lot order shall be deemed 
to be a separate order whether combined with a round lot order or 
standing- alone. This definition applies whether the order is received . 
from a non-member, allied member, member, member firm or meiaber 
coiporation. 

(3) With respect to stocks in which the unit of trading is less than 
100 shares, the minimum commission rates to be charged to regular and 
associate members for Floor brokerage and clearance purs-jant to sub- 
section_(b) of this Section 2 and the prescribed commission to be charged 
by registered specialists as i-loor rates pursuant to subsection (c) cf 
this Section 2 shall be determined as follows: 

(i) All purchases or all sales for one account, of a single 
security, on the same day, amounting to 100 shares or any multiple 
thereof, shall be treated as a round lot order as denned in paragraph 

• (1) of this subsection (f) and the applicable round lot commission 

rate shall be charged. 

(ii) The commission to be charged on t})at portion of an order 
• which involves a number of shares equal to the unit of trading or any 

multiple thereof but less than 100 shares, shall be an amount equal 
to that proportion of the nc.-ct round lot rate, after first applying sub- . 
paragraph (i) of this paragraph (3), which such number of shares 
bears to 100. 

Determining amount involved in on order 

(g) In determining the amount involved in an order, commissions and 
taxes shall be disregarded. 

limhalion on minimum commiisiont 

(h) Notwithstanding the rates prescribed in paragraphs (I) and (2) of 
subsection (a) of this Section 2. when the amount involved in a single order 
exceeds S300,CCO. tlie minimum commission to be charged pursuant to those 
paragraphs shall apply only to the ma.vimum number of round lot ';"ans- 
actions involving an aggregai* amount not in excess of S3C0.C-33. The Ex- 
change shall from time to time prescribe the procedures to be followed in 
computing commissions pursuant to this Article. 

Spedal rctei 

(i) Nottt'ithstanding the other provisions of this Article, when Rights 
or Warrants arc admitted to dealings upon the Exchange whether on an 
issued or when issued ba.sis, anti when other securities are admitted to such 
dealings on a when issued basis the Board of Governors ni.iy determine 
special minimum rates of commission on any and all transactions in such 
rights, warrants or other securities. Such special rates so prescribed or 
provided by the Board of Governors shall be deemed to be the rates pre- 
scribed in this .Article. Unless special rates have been so determined the 
minimum rates of commission prescribed in this Article shall apply. 

(i) The minimum clearing charges to members, member firms and 
member corporations applicable to •toe!.-, v.-.-.rr.nnt and right transactions eiTccttd 
by them for ihcir own account shall be .ns follows: 

Round lets: $!.(X) a share and over — ?3.(X) for combined receipt and de- 
livery 

Under $1.00 a share — as mutually agreed 
Odd loU: Ten shares and over — Sl.Cu on each side 

Under ten chares — as mutually agreed 


57 


Warrants ; Same as stocts . ’ 

Sights : As mutually agreed. 

Where any such transaction involves a purchase or sale made at one 
time from a single seller or buyer and involves an amount in excess of 
S300.000. the minimum rates specified above shall apply only with respect 
to that portion of such purchase or sale not in excess of $300,000. 

Supentiied order 

(k) When an order is supervised by a regular member, not a partner 
in or a holder of voting stock in the particular member firm or member 
corporation whose business he is supervising, the specialist to whom the 
order is given, either by the member supervising such order or by the tele- 
phone clerk of the specific firm or corporation whose name is on the order, 
shall bill such member supervising the order the specialists Floor rate and 
such member shall, in turn bill the firm or corporation whose name is on 
the order slip the regular member givc-up rate. 

Public obligations and called securities 

(1) Commission rates to members Or non-members may be charged, as 
mutuallv agreed, on obligations of the United States. Puerto Rico. Philippine 
Islands" and States. Territories and Municipalities therein, and on secu'-ities 
which, pursuant to call, are to be redeemed within twelve months, unless 
commission rates on aoy or all such securities arc prescrioed in this Sec- 
tion or by the Board of Governors. 

Commissions on small orders 

(m) Except as otherwise provided by Rule adopted by the Board of 
Governors. commissions shall be charged and collected at the rates prescribed 
in this Section 2 on the e.xccutiori of any small orders or for small accounts. 


Broker-Dealer Discount 

(n) A member, member firm or member corporation may. on orders 
which he or it receives from a non-mcml)cr brokcr-der.lcr whose principal 
place of business is in one of the Uniteti Slates, the District or Columbia or 
the Commonwc.ikh of Puerto Rico, and which is a member of the National 
Association of Securities Dealers, fnc. or is subject to Sec. ls(b1(Sl of the 
Securities E.\-ch.ingc .-Vet of 10.14 for the account of any customer whose ac- 
count is carried by such broker-dealer, or is introduced by such broker-dealer 
to such member, member firm or member corporation, allow not in excess 
of a 407r di.scount from the commission computed, in accordance with the 
provisions of suhsccticn fa) of this Section 2. provided that the primary 
purpose of such non-memher liroker-tlcalcr and of any parent of such, non- 
member broker-dc.-iler is the transaction of business as a broker or dealer 
in securities in one of the linited States, the District of rolumb'a or the 
Commninvcalth of Puerto Rico wiiiiin the meaning of Section 2(rl) of .Article 
IV, and the rules thereunder .lud. provided, further, ih.at such non-member 
broker-dealer is subject to an agreement in writing as provided by rule 
adopted by the Board of Governors, which agreement has not been terminated, 
containing such provisions as may be rerjuired from time to time by rule 
adopted by th.c Board of Governors and providing that any such discount so 
allowed shall he retained by such non-member broker-dealer free from any 
rebate, return, discount or allowance m.-.iJe in any slv pc or manner, or by 
any method or arrangement, direct or indirect, to or tor the benefit of any 
customer of such iion-mcmi)cr broker-dealer e.xcept that with resucct to any 
order for the account of a customer whose’ account is introduced to such 
non-memher broker-dealer by a second aou-mcinber broker-dealer, the non- 
incmbcr broker-dealer may allow ail or ;:iiv portion of such d scotiiit to such 
second non-incinbcr broker-dealer provided that the jccond non-member 
broker-dealer would qualify for a discount under the provisions hereof had 

it introduced its customer's account dircctiy to the member, member firm 
or member corporation and is itseii subject to a simtUar agreement. 


The provisions of this .subsection fn) shall expire one year after the 
cftcctivc il.ite I’lcisiif. iKiliss e.Nieiuivii loi Mitli pci lud eii lime, or friMii iiiiic to 


VJk** L i tItUt 


AmendeJ cfi'rctive Auruvl 2Ct. M.ifrh JO, 1959 Orinlirr 19, 77, 

I9w0. Sfptfiiil.t.r •*, )i.W December 5. 196^, February Z, 1971* May 3, !97l, 

April 3, lyri ar.U April 24, 1*9/2. 
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Cominissions Jo Firms ond Corporalions 

Sec 3. t*A nifmbcr firm havinij as a general partner a rcRuIar or asso- 
ciate member of the Exchange, and a mcniber corporation having cither a 
regular member who is a Itoldcr of voline stock therein and is actively 
engaged in its business and devotes the major portion of his lime thereto 
or an associate member who is a director or executive ofTiccr th-’rcof. shall be 
entitled to have its business transacted at the rates of commission prescribed 
for such member.* t 

Branch ofucei 

The privilege provided for in this Section shall extend to a branch house 
or branch ofijee only when conducted under the same name as the parent 
firm and only when the partners and their respective interests therein are 
identical with the partners and their respective interests in the parent firm, 
or when conducted as part ot the business of the member corporation. 

; Members who ore special partners or ore not directors or executive officers 

•f A member vvho is a special partner in a firm docs not thereby confer 
any of the privileges of the Exchange on such firm, and a member who is 
not a bolder of voting slock of a regular mcrfiber corporation actively engaged 
in its business .and devoting tlic major portion of his time thereto or who is 
not a director or executive officer of an associate member corporation docs not 
confer any of the privileges of the Exchange on such corporation, and on all 
•business done bv him for Such firm or corporation, commi.ssions must be 
charged and collected at rates npt less than the rates prescribed in this 
Article, f 

♦Commissions, at the rates prescribed in this Article for non-iprmbers, 
shall be charged and collected on business done fo: the account of allied 
member and non-member partners of member firms, allied member and non- 
member stockholders, directors or officers of member corporations and joint- 
accounts to which an allied member or non-member is a party.* 

Amendments. 

• Amended Jamtao' Id. 1953. effective May 1, 1958. 

1 Amended eiiccuve February 2, 1971. 

Commissions Jo Suspended Member 

•‘iEC 4 •t**fa) .A regular or associate member suspended under the 

provisions 'of Section 3 of Article V. who has nor been 

for reinstatement and who h.is not also been suspended under tne pro 
vlsio:^ of Section 4 or Section 5 of Article V. may m the dtscretion ot the 
Board of Governors have his business iransacied at memoer s rates. 

ft**fb1 On the aooHcation of a member organization which has been 
susD-nded under the p'rovisi<in,s of Section 5 of Article \ , but has not 
becn'dcclared ineiigibie for reinstatement and has not been suspended uncer 
thrprovisions of Section 4 or Section 5 ui Article \ . or on the application 
of a member organization whose only general oartner who was a regular or 
associate member of the Exchange, or whose only voting stockholder actively 
en'^aged in its business and devoting the major portion oi his time tliereto 
tho wL a regular member of the Exchange, or whose only director or 
executive crnccr who was an associate member ot the E.xchange. has been 
suspended under the provisions of Section 5 of Article V, but has not 
been dccb.red ir.c'.igible for reinstatement and lias not been suspended unaer 
the provisions ot Section 4 or Section 5 of .Articic V, the Board ot Gov- 
ernors in its discretion may in either such case'permit such member organiza- 
tion to have it.s busircs.s transacted at nictnber's rates ilunng all or such 
portion of such snsrension as the Board may determine and under such 
conditions as the Board may fix. The Board may in ns dtscretion and 
durih" such period of time and under such terms .and conditions as it may 
determine permit a formsr mcmiicr organization suspended unr.cr the pro- 
visions of Section .5 of Article V to roiitiiuie to have it.s.mismcss transacted 
at nieinbers r.ates. noiwitlist.-mding Uie fact that the sole regular member 
of such member org.niization has disposed of his regular mcmber.-lnp or 
the sole associate ir.ctni’er of such uiembei oi li.'.s cca.tct. 

an associ.iie member, puoiiicil ili.a! tm tr.'in.-.'tttor.s v.".!:'. rasp..... .c 

such tiicmber-.: rates are charged arc honor, -mg traiiFarti.ms nr jire ^rea- 
sonably necc-sary to pcrmii .-iivli iirm or »,.:;-.r.atii-.r. to win;, op i.s ji.t ..ic., 
or lo tr.iuMcr ilvo .Tcct)inii of ii custou’.cr.Tt 

.p,^. am liration of a niomi.er organization which has not 
itself been .sm P'-ndr.l •.tmler tbe provisions of S-clioii I or Section 5 oi Article 
V but uho c on:-. g.MiiTiil partner win. wa; a regular ..r associat.- member 
of llie Ivselian.te.'or who-.: only v.,tmg -t.M-khobl.'r actively engaged in Us 
business' and devo.ing ili.r major poiiloti of bis time llieret.r who was 
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a repilar member of tlie F,xclian"e. or \vlin>f only director or executive 
oflicer who was an associate memiier of the Exchanere. has been suspended 
under the provisions of Section 4 or Section a of Article V. tlie Board of 
Governors in its discretion may permit siicli iiiemher orcianiaation to have 
its business transacted at member's rates dnriii" all or siicit portion of 
the suspension of such regular or associate mcmltcr as the Board may deter- 
mine and under sucli conditions as the Board may fix. and so lonp as 
such suspended rc.tjidar or associate member remains a jrencral partner, 
votinpr stockholder, director or executive officer of such member organiza- 
tion.* ♦ t * ft 
Amendments. 

•Amended January 16, 19S8, effective ^fay 1, 1958. 
t Amended ctTcctive September 4. 1962. 

•♦Amended effective November 19, 1969. 
ft Amended effective February 2 , 1971. 

Board /Aay Prescribe Service Charges 

Sec. S. Members of the Excliantre. member firms and member corpora- 
- tions shail make and collect, in addition to minimum prescribed commis- 
sions. suc'a other minimum charges witii respect to accounts and services as 
the Board of Governors may from time to .lime prescribe. Except as may be 
specifically permitted by a rule adopted by the Board of Governors, such 
charges shail be net and free from any rebate, return, discount or ailowance 
made in any shape or manner, or by any method or arrangement, direct or 
indirect, and no bonus or percentage of such charges, whetiicr such charges 
be minimum charges prescribed by the Board or greater charges, shall be 
given, paid, or allowed, directly or indirectly, or as a salary or portion of a 
•salary to a clerk or to any member of. tire Exchange, member firm or member 
corporation, or to any otiier person, firm or corporation for business sought 
or procured for any member of the Exchange, a member firm or a member 
corporation. 

Commission — Individual Recylar Member in War Service 

Sec. 6. * N'otwithstanding any other provision of this Article, the Bo..rd 
of Governors may permit .a member, member iirm or member corporation to pay to 
any regular mcni'ncr. who is actively engaged in any military, naval or other 
pn’blic'scrvice incident to tiic deiensa of tltc United States or of any nation 
which is ti-.cn allied or associated witli the United States, amounts not c.x- 
cceding SOfo of the minimum commissions received from time to time by 
such inem’ucr, member firm or member corporation for the cxcciition. of 
orders, for the purchase or sale of securities, v.-;-.icii would otherwise have 
been executed by such absent member. in the usual cour.se of his business. In 
the exercise of the discretion licrcin granted, the Board of Governors may 
condition or restrict or may withdraw or deny any such permission.* 

Amendments. , 

* Amended cficctive September 4, 1962. • 

• 

Commission — Member Firm v/ith Sole Regular Member 
General Partner, or Member Corporation with Sole 
i Regular Member Director, in War Service 

Sec. 7. t* Xotwitiistnr.ding .any other provisions of this Article, witen a 
regular n-.ember o; tltc Excliange wiio is tiic sole regular 'member general 
partner in a member firm or tiie sole regular member voting stockholder of a 
member corporation, is actively engaged in any nniitary. naval or other 
public service incident to tlic defense ot the United g.tatcs or of any nation 
which is then ailied or as.sociatcd with the United States, the Board of Gov- 
ernors may permit an agreement between such member firm or member 
corporation and anotiier regular lucf.ibcr or regular member firm or regular 
member cornoration. providing in substance that, on transactions executed 
on the Floor of the Exchange by sucli other regular member or regular 
member firm Or reguiar member corporation tor sucii firnt or corporation, 
the commission.s rhargeabie by the executing mcnincr or member linn or 
member ccrpor.-itton sluii. be Ic.ss than tiic minimum coiiimis.sions otlicrwisc 
prescribed as applicable to transactions ciieclcd c*n the floor of the E.xchangc 
for other mcmliers where a principal i> given r.n. provided that (1) such 
commission.^ so ciiargeable .siiaii nor be b-‘Ss than aO'.i: ol the mmiimnn com- 
mission:- so prcirribcri. the transactions with respect to whicli such 
reduced rr.mmiisloas are rliargcil were exerntril at .i time when the ri giilar 
mcmhi r In sncli service wa.s iihsint frimi tlie 1 ..^or sr.*cly l,y rciiaOii of siicli 
service, idl tlia: .'■uch. tran-'actions woiiid otiierwi-;? in general have been 
cITec'.ed liv snrh al>s<mt member as a part of hi.s usual business, .mid (4) that 
any such agreement has been subtiiiticd to and appioved by the F.xchangc.* t 

Amcmla-.ents. 

• Aiiieaile.l l iTcclivr Sei'teiiihcr 4. 196i 
t Amended eu'cciis-e I'eiiiiiarjr 2. IV/l. 


EXHIDIT B 


iUnerican Stock Exchange 
Office Rules 

Section 6, Revised to August 1, 1972 


Section 6. Collection of Commissions and Fees 

Nor -Member Order Executed and Given Up 

Rule 3S0. In transactions where orders are received from a non-member, 
and the member, member firm or member corporation executing; 
the order is directed to !;ive up another member, member firm or member cor- 
poration tlie responsibility for collectinij the full commission shall rest witti 
the member, member firm or member corporation settling the transaction. 

Member Order Executed and Given Up 

Rule 381. In transactions where orders arc received from a member, member 
firm or member cornoralion pnd a clearing firm or corporation is 
Eiven up, the rcsoonsibility for collecting the full, commission shall rest with 
rte clearing firni or cornoralion and it .shall be the duty of the member, 
member firm or member corporation executing such orders to report the 
transactions to the clearing firm or corporation and to render Ills bill tliercior 
at the rates specified. A member, member firm or member corporation who 
' executes an order for a member, member firm or member corporation and 
clears the security him?clf must Ghar,t;c the rates spccincd. 

Execution of Domestic Customer s Orders in 
Foreign AAorket _ 

Rule 382. When a member, member firm or mcmlier corporation accepts an 
order, from a customer witliin the continental United .btates or 
Canada, for the nnrehase or .-ale of a sceiirity admitted to dealings on the 
Exchange and c.an-e.l tiie .-anie to he executed in a market ontsule the con- 
tinentaf United States or Cauail.t. during the time tlic h.xchangc is open for 
the transaction of Ini.-ine>.'. such member, member lirm or ineiubor corpor.ilioii 
shall charge coilvet. in addition to any commission payauic to tiK* party 
or panics ^"xccvitin" such order itt said market, a sum not less than tlio pre- 
scs'ibcd minsnium member or noii-meinbcr commission rate, as the case may lie. 

Clearance of Domestic Customer s Transaction 
. in Foreign /Aorket 

Rule 383. When a member, memlier firm or member corporauon accept.s and 
clcar.s. for a cu.stoiiicr witiiin tlic continental Unitccl bi.ates or 
Canada, a tran.saction ari.-ing from»a pnreh.ise or sale of a seciiruy adnntteil 
to dealings on the ifxclumge enecled by said cuRtomcr m a market outside 
the continental United States or Canada, during tlie time the I-.xciiangc u, 
open for the Iran.saction of business, Mich nicnioer, member firm or memucr 
corporation shall cliarge and collect, in .addition to any commi.-^sion pavable to 
the party or panics cNCCiuiti" such transaction, a sum not icsa than tne 
specified' minimum member or non-mcinbcr commission rate, .as the case 
may be. 

Securities Received or Delivered on Privilege 

Rule 384. When securities are received or delivered for a non-member or 
an allied member on a privilege, the specified comnnssiori must 

be charged. 

Amendments. 

April 3. 19:.S. ctTcclivc May 1, 1938. 

Mutual Agroemcnl Clearing Chotgc on Service 
to Regular /Aomber 

Rule 3SS. When a member, member firm or member corporation receives 
nn»l fifliviTs boiiiis lof u rcgulaf inoin'i'cr. tlic clc.anng charge tor 
fain .vcivivc ...ac bc a matter of mutu'd agrrenent based upon a fixcii rate loi 
each one thoii.-.ainl dollars of inmd.<: tb.c i;:.) i.icitt of a certam sum ot inonc> 
for said rcrvicc fur any perioil of time is forbidden. 

Amendments. 

Ocloticr I. 1939. clicctivc Oclobcr 19, 1959, 


Commissions on Commodity Business 

Rule 3S6. Iso member, member firm or member corporation rball, without 
char.cin'.: the custom.nry commission, transact or OiTcr to transact 
for anv customer v.'ho is dcalinjj in securities dealt in on the lixchangc. any 
business in commodities. 

Bunched Orders 

Rule 387. The execution of "bisr.ched” orders, without charging the required 
commission, is forbidden. 

Reverse Transoctions - 

Rule 388. No member, member firm or member corporation shall make any 
transaction "over ti;c counter" in securities deal: in on the’ Exchange 
for his own account or for the account oi his member firm or a partner thereof 
’or for his regular member corporation or a stockholder therein or for his 
associate member corporatjon or tor any account in wttich either he or they 
have a direct or indirect interest, and a reverse operation upon the E.xchange 
at or about the same lime, wherein the ciuercnce between the purchase and 
sale prices is less than the recognized commission on such a purchase or sale. 

Cieorance of CoTimissiObj 

Rule 3S9. Unless otherwise agreed by the parties concerned, all payments 
between members ot the u..';changc on account of commissions on 
• business when a principal is given up s.naii be made tnro'.igli the American 
Slock Exchange Clearing Corporation as provided by its By-Laws and Rules. 

Assumption of loss Prohibited 

Rule 390. No member shall assume for his own aepunt or for the account 
of hip. rr.ct^hcr nrm or member cornoreiioi*. s conircict mude for 
a customer, if a loss to the cii.stomcr has been cstaidi.'red oj 3--cc"..ii!ied, unless 
the contract w.as m.adc by mistake or unless the consent of the E.xchange has 
first been obtained. 

Amendments. 

September 6. 1962. 

Granting of Special A.c'vcr.'cges lo Customer 
Prohibitad 

Kile 391. .A.nv agreement, or arrangement between a member, member firm 
or mem’oer corocration and a custcincr. wnercuy special and un- 
usual rates oi interest arc given or mc-nev' advanced upon unusual terms, with 
intent to give snecin! or ur.usval advantage to such customer, for the purpose 
of securing rtis business', is forbidden. 

Interest on Short Sales 

Rule 392. An allowance for interest on short sales of stock shall not be 
more tliaa ’.he loan market rates tor the stocks borrowed or used 
for such short sales. 


Securities end Exchange Commission 
Registraticn Fee 

Rule 393. There shall be paid to '.’le Exc;-..-.r.ge by c.nch member, member 
firni or !V.*.*mbcr corj’-CTSti'Ji! manner r.jicl st ."^uch tiiv.c ns 

the Treasurer a: the ’i'nrhange siiaii .iirvrt. thy -um oi one cent for each SrCO 
or fraction ti:cicoi o! t’:*.*.' ccllnr o: tuc si.vs unon inc nxctinnirc oi 

sccuriiir^ fuUi'n.T or nor cty Sl^ck Ev.'.-v-c 

2 ^ bv .‘ncii mcm*.*— rt metnner iirm or Cv/* 

mid'.Tiiv sucii nienii'vr. menu'er linn nr in.em’ue' cori.’>r.'itioii rcf|t:ircd by this 
rule lo pav .nnv '■nni in liie Ivx.'ii.Tnge in re-p'.rt to any snio upon the Excliangc. 
sb.nll er;.r''f and c-di. ei troin ihe lur-.m :i: w:i..m he w.!= .ncliiig m inaking 
such tran-aetii.:! tin- .-nni of one cinn for varh zr'.D «»r fr.nctiim tlurcot oi the 
dolhr aiia.uni invl’. t<i in .•’m-h trini-.cti’ n. T!;s> nioiii-s lO paid lo the 
Exctir.!i;,-e .dial: 1 e paid: to t!;e Stenritii.i an.: iktcliange Com!•.li^.Mon as the 
rc;;i: tr.iti’'n !• e irU'"" <i u!>on tlic M:-.e;i.ii.;..v !*>' tiie provisions of the hvcuritivs 
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Receipt or Delivery of Non-AAember Securities 
Against Payment 

Rule 394. When a member or member or^.inization. in connection with a 
transaction made by a non-member or allied member oiT the Ex- 
chpjje, receives into or delivers out of the account of the non-member or 
allied member atrainst payment securities dcait in on the E.xchange, the pre- 
scribed non-member commission shall be charged. 

Amenilments. 

April 3, 1933. effective May 1, 1958. 

July22,lSS3. 

Commissions on Rights ond Warrants 

Rule 395.- Pursuant to Section 2. Paragraph (i). of .Article VI of the Con- 
stitution, unless otherwise determined by the Board of Governors, 
on rights and warrants which arc admitted to dealings upon the Excliangc, 
whether on an is.sucd or unissued basis, and which arc selling below 50ft per 
right or warrant, the following special rates of commission shall apply: 

(1) On business tor non-members or allied rnc.-nbers, including joint 
account transactions in which any .such person is interested, the commis- 
sion may be as mutually agreed. 

(2) On business for regular and associate members;- 


< Rate per ICO Sluires » 

Price per share , Specialist Give-up Glear.mcc 

1/236 of SI $.ei $.05 $.05 

1/123 of $1 02 • .10 .10 

1/64 of SI bat under 2/32 of $1 05 .10 .20 

2/32ofSl .05 .10 .20 

over 2/32 of $1 bat under 4/32 of $1 05 .10 .20 

4/32 of $1 but under 8/32 of $1 13 .25 .50 

S/32 of SI but under 1/2 of $1 13 25 .50 


Notwithstanding the foregoing, when the amount involved in a 
transaction is less than $100, tlie co.-nmission may be as mutually agreed. 
Amendments. . . 

Adopted effective December 7, 1961. 

September 6, 1962. 

Small Accounts. 

Rule 396. No member organization which introduces or carries the accounts 
of customers wlio ptirci’.ase or sell small amounts of stock shall 
impose any limitation of any kind on t!ic size or frequency of customer orders 
in such accounts or the size of such accounts, unless such limitation was gen- 
erally imposed prior to .-Vpril 1. 1P69. Witii respect to the execution of any 
small order for the purchase or sale of any sccurit.v admitted to dealings on 
the Exchange, no member organization siiail impose any fee, commission or 
other charge on any customer in excess of the commissioc prescribed in Ar- 
ticle VI, Section 2(a) oi^the Constitution. 

Amendments, . . 

April 3, 1972. 

Computation of Comimssion on Stocks 

Rule 397. The minimum commission required to be charged under Section 
2 of Article VI shall be computed on the basis of the lowest 
priced executions .nrst. 

Adopted. 

May 3. 1971. 


Reports of Executions of Orders Exceeding $500,000 

Rule 398. Promptly following the 10th <lny of cacli calendar month each 
tncmbci or mem'oer organi.ration slaitl report the following in- 
•ormation to tile Exchantre witii respecr to each order cxecutcil, cither as 
principal or agent, (iiiriug the preccediitg caleiiilar month tor the purchase 
or sale ot any iti>ck ruimiited to deaiinus uoon the E.xciiange, where the 
amount involved in such order exceeds SiUO.UllU : 

(1) the name of the stock; 

(2) whether the ciistotncr "i' tlie tneiiilicr or iiieiiibcr organization 
purchased or sold the stock, W'lien- the loemhi-r or niemher orgniiizalioti 
ii.ad ali or a iiortioii of hoth .-ides of the Iraiisacii.iii this should be in- 
dicated and tiie amoiitil oil each side siunil.l also be indicated; 



(3) »hcth.r ,I.c .ncmbrr orm.mbor or^^on 

SKnib org»m.PUon so ocd; 

(4) the date of execution ; 

the market or markets where executed , 

. S Z o„o.bcr ot shore, io ,he order ood .he number of shores m 
each c.xecutic!Si included within the order, 

( 7 ) the commission or commissions etorged on each poruon ot the 

""‘'(srsth other information as the Enehange may from time to time 

FoTr,; purposes ot this rule^ an order shali be as defined in Article VI, 
Section 2(i)(2) of the Constitution. 

Adopted. 

May 3, 1971. 

Qualifying for Discount 

SL'JJmL'rro£rSe?'£ lliise^'S ?n'’.;greeme„t in rvri.ing rvi.h the 
(["seount anorved to snch;„^-membm 

mitted by the said para-rapn (nt snal be jeu d I 

broker-dealer free irotn any direct or indirect, 

any shape or manner, or oy broker-dealer, 

to or for the benent ot any cu.-somer ot ^nch^non^n ^ 

. except that with respect broker-dealer by a second non- 

member broker-de.alcr ^ f ,n "J r nv uonion of such dis- 

■ the non-member beV urovided that the introducin" non- 
count to the introuucincr °der the provisions of said para- 

member would qualu\ lor a c..a ‘ . account dircctiv to a incmDcr 

graph (n) had i, anr^mr-rded ianher that the 

or member organization ot tne L. J'. ’ • if >;ubicct to an agreement 
introducing non-member ^roker-aea er is (b) of this Rule, 

in writiner with the Exchantre as prov d^ nnd^er^.^ 

For the purpose oi tins kuic. . w;:^ of the Securities Investors Pro- 
term is defined in Section o(c) (A) 00 ot tne o 

tection Act of 1970 ; . 

. ‘ • ii ;>nv curh dlS- 


tection Act oi f ^ 

(2) Such „oa.member bruher-dcaler shall 

count except rvith respect ^ accounts ate carried by such non- 

customers of such non-mem t : ‘ j bv 'iuch non-member broker- 

?err'ir^.e£;r°;u:mb;rmgarLL rvhich carries the account; 

(3) Such non-memlmr brohcr-dealer '^r hreaclmram pro°- 

receivc any such ciscomu or whenever such I'.on-mcnrbcr 

vision of its agreement with tne L.xcna p tbc United 

ceases to maintain us *1 , Commonwealth of Puerto Rico. 

States, the District oi jonal •'-■^ocia of Securities Deal- 
er ceases to be a member ot jT; ^be Securities Exchange 

ers. Inc. or to be subject to .'•ecf.on Juch non-nicmbcr and of 

Act of 1934 or whenever ■ ed in Rule 314> ceases to be the 

nuy parent oi.af l^uon.n,cnu,cr as dmmul uUvulc ^ 

transaciou w J J’”!'";, „„„.,„embcr ceases lo be qnalincd 

eWe .r,“1uS"di>»^^^^ suth ,, 0 ,,-, ..ember shall be requ.rco to g.ve 
the E.xchangc prompt written notice tncrcoi; 


(4) At anv time and from time to time durin" normal business hours 
the Exchanire' shall have access to the books and records of such non- 
member broker-dealer at its prir.cinai place of business m order to de- 
termine comoliance by such non-member with sts at^eement ’'’tth the 
Exchange. Whenever* anv such examination by the Exchange fails to 
establish to the satisfaction of the Exchange compliance by such non- 
member with the provisions of its agreement with the Exchange, or 
whenever such non-member ceases to qualify for the discount provided 
by Article VI. Section 2, paragraph (n) of the Constitution, the Exchange 
may send written notice to such non-member terminating such agree- 
ment and shall thereupon notify members and member organizations of 
such termination ; 

(5) Unless sooner terminated by such non-member or the Exchange, 
such agreement shall terminate whenever tne provisions of Article \' I, 
‘Section 2, paragraph (n) of the Constitution shall expire. 


discount permitted bv Artic;e v I, bection 2. paragrapn ^nt oi tne uonstiiu- 
tion, unless, at the 'time such discount is received, the introducing non- 
member is subject to an agreement in writing with the Exenange providing: 

(1) Anv such discount so received shall be retained by the introduc- 
ing non-member free from any rebate, return, discount or allowance made 

in any shape or manner, or by any method or arrangement, direct or in- 
direct, to or for the benefit of any customer of the introducing non- 
member ; 

(2) The introducing non-member shqll not receive any such discount 
except with respect to orders executed for the accounts of bona fide cus- 
tomers of the introducing non-me:nber which accounts are carried by a 
non-member broker-dc.aicr subject to an agreement with the Exchange 
as provided under Section I'al of the rule; 

(3) The introducing non-member shall cease to be qualified to re- 
ceive any such discount whenever such non-member breaches any provi- 
sion of its agreement with the Z.v:*.r.ng;|: or y.-heneycr such non-member 
cases to maintain its principal place of business in one of th.e United 
States, the District o: Columbia or the Commonwealth of Puerto Rico, or 
ceases to be a member of the Xational .association of securities Dealers, 
Inc. or to be subject to Section laiiilfS) of the Securities iixcr.anire Act 
of 1934 or wlicnever the primary purpose of such r.on-membcr and of 

' any parent of such r.on-membcr (as defined in Rule 314) ceases to be 
the transaction of busi::es5 a broker or dealer in securities within the 
meaning of such nife. Whenever such non-member ceases to be qu.-iii;jcd 
to receive any such (iiscount such non-member siiall be required to give- 
the Exchange prompt written notice thereof; 

(4) .At any time and from time to time during normal business h.ciirs 
the Exchange ’sl:a.il have access lo the books and records of such iuiro- 
ducing non-member at its rrincinc! p.ace oi business in order to (‘.■-■'.er- 

i mine "ccmn’.iance by such introducing non-member with its agreement 
with tlie Exchange! Whenever any such examination by the Krvc'm’.mre 
fails to establish to the satisfactio.u of th*' E.xchar.gc ccmpuance bv -lyi 
introducing non-meir.i.'cr with the provisions of its agreement witn i;|e 
Exchange, or whenever such introducing non-member ccaseu^ to 
for the di.scDunt provided by Article VI. Section 2. p.~ra.gr:;|'n (n . 
Constitution, the Excimnge may send written noiicc to such nitr', uinn 
non-incmhcr terminating such agreement and thcreuii-n n in' 

members and mer.ihcr organizations and non-nienihcr proxcr-.ie.uvrs v..)- 
jcct to agreements under Section lai o: t'nis Rule of sucii tcr::n:i.;si>-u , 

(5) Unless sooner terminated by the introducing non-mcinl 
Exchan.gc. sucii agreement sit.aii terminate whenever tne urt" 

Article \’i, Section 2, paragraph (n; of the Consliiuiion snail eivi it'-*. 

AtnentJ.’i'.rr.ts. 

Adopted ciTeetivc .Apr:! 3. 1972. 


n 



• AMERICAN STOCK EXCHANGE 


Subcommittee on Commission Structure 
. Memorandum 


April 19, 1968 


To;’ Members and Member Organizations 

Fr.om: Subcommittee on Commission Structure 

Subject: Intra-Member Commission Rates 

, The Subcommittee on Commission Structure has been appointed by the Board of Governors to review 
all aspects of the Exchange’s commission rates in light of changing market conditions, costs of doing business, 

‘ and needs of the investing public. As a first step in such a review, the Subcommittee on Commission Structure 
has examined the intra-member commission rate structure of the Exchange. The Subcommittee has been aided 
in its examination b/ a report of Haskins & Sells, a major accounting firm, engaged by the Exchange in 1965 
to make a study of the intra-member commission structure and to evaluate its fairness and adequacy to each 
segment of the membership. ^ 

It ?hou!d be emphasized that this memorandum docs not cover commission rates charged to public 
customers. 

The purpose of this memorandum is to obtain your reaction to the Subcommittee's review of the intra- 
member commission rate schedules and to have the benefit of your suggestions and ideas. No final decisions 
have been reached and suggestions will be welcomed. The purpose of this review s; to strengthen the Exchange 
as a public marketplace and to insure an equitable division of commissions among members. 

The Subcommittee feels these matters merit the most searching consideration. A suggested procedure 
for expressing your views in writing or in person is oudined at the end of this memorandum. 

Present Intra-Member Commission Rate Schedules 

The intra-member commission schedules of the Exchange cover charges by members to other members 
for execution on the lloor and clearing of transactions. There arc three intra-member rates: the first covering 
the execution of a transaction (the “floor brokerage” or floor “give-up” rate), the second covering both the 
execution and clearing of a transaction (the “clearance” rate), and the third covering the execution of orders 
entrusted by members to the specialist for execution (the “specialist’s commission”). These rates arc prescribed 
by the Rxekange Constitution on a per round-lot basis based on share price. 

American Stock E.xchangp clearance and floor brokerage rates have traditionally been higher than 
corresponding New York Stock E.xchange rates. American and New York Stock E.xchangc floor brokerage 
' and clearance rates for regular members are set forth in .Attachment .A. These dilfcrenccs apparently stemmed 
from differences in average siiare prices on the two e.xchanges when the original schedules were adopted many 
years ago. 

There is one other significant difference between the sntra-member rates of the two exchanges. On 
this E.xchance the specialist cams a commission substar.ti.ally less than the floor brokerage rate on orders 
entrusted to him for execution though the specialist perfumis the same service and assumes the same risks 
as the floor broker. On the New York Stack E.xchangc. as well as most other exchanges, the specialist 
receives full floor brokerage on orders left with him for e.xecution. (Sec Attachment B). 





*• The lower specialist’s commission on this Exchange was apparently established for two reasons. First 
the specialist on this Exchange also acts as odd-lot dealer and the revenue from this source was supposed to 
OlOfsct the lower specialist's commission. Second, the lower rate was intended to encourage a flow of limit 
orders to the book, thereby making it easier for the specialist to provide orderly markets. 

The Haskins & Sells report e-xamined specialist income, it was their finding that specialist income from 
odd-lots plus income earned from the present specialist floor brokerage rate was less than the income a 
specialist would earn if he rec:ived the entire floor brokerage as on the New York Stock Exchange. 

It should also be pointed out that there are diflerences in risks' when comparing odd-lot dealer activities 
on this Exchange with those on the New York Stock Exchange. On that exchange, associate brokers of the 
odd-lot firms can immediately offset positions in the round-lot market. A specialist on the American Stock 
Exchange cannot offset positions in the round-lot market unless such trading meets the same pcrformaoce 
standards now applied to bis round-lot trading. 

Changes in the Exchange Marketplace 

In recent years, there have been several important changes in the Exchange marketplace affecting the 
intra-member commission rate schedules: 

*• . 1 . The average price of shares traded on the Exchange has risen from S7 in 1962 to approximately 
W4 at the present time, an i&crcasc of over 200?<>. Nearly 87f<» of Exchange share volume is now con- 
centrated in stocks selling over S5 per share and 40^o of such volume is in stocks selling over $20 per share. 
Comparable percontages five years ago were 60% and \2%. With the change in the average price of 
chares traded on the Exchange, income from floor brokerage business has increased substantially. The 
strengthening of the Exchange’s listing and delisting requirements should serve to maintain average share 
prices at higher levels than in the past and continue the trend away from volume in lower price brackets. 

2 . Volumc'on the Exchange has continued to expand, rising from a daily average volume of 1,234,640 

shares in 1962 to 4,562,112 shares in 1967.* In the first quaner of 1968 daily average volume rose to over 
5 million shares. . • 

3. The steady growth in volume has prompted many commission firms to purchase additional seats on 
ffie Exchange or activate scats held by office partners in order to execute transactions through their own 
floor members. 

4 . Increased business generated by the successful completion of the new seat plan, in which 151 
associate member firms acquired regular memberships, has strengthened the economic position of floor 
brokers executing business for other members. Despite the presence on the floor of more floor partners 
representing their own firms, expanding volume has required increasing use of independent brokers to handle 
overflow floor business. 

5 . Through intensive efforts over the past several years, the Exchange’s specialist system has been 
substantially strengthened. Specialist units have buttressed their capital and manpower, training programs 
have helped insure that new specialists are qualified, and specialists have steadily raised their level of 
performance. As a result of increased demands by the Exchange, specialists have increased their participa- 
itioD, or principal trading, in ‘he market from lO.Sro in 1962. when volume averaged 1.2 million shares a 
day, to 15.5% in 1967, when volume averaged over 4.5 million shares. At the same time, specialist 
stabilization has risen from 74,6% in 1962 to 95.6% today. Improvement in specialist performance has 
substantially improved the quality of the market provided by the Exchange. 

6. Changes in Exchange volume, price levels and regulatory standards have imposed greater market- 
making demands upon Exchange specialists. With greater public interest in our market, the E.xchangc 
specialist must meet sudden surges in selling pressure or buying power usually concentrated on one side of the 
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market. To fuifUl his function of providing a fair and orderly market, the specialist must risk substantially 
more capital to take or supply stock in these situations. 


SpecialiMs’ Commissions ■ . 

Against this background, the Board of Governors of the Exchange has approved in principle an increase 
in specialists’ commissions. * . 

These considerations were persuasive in adopting that position: 

ft 

• To attract capital and manpower to speci.'ilizing there must be a reliable source of income to buffer 
the risks of dealer activity. Specialists’ commission income serves this purpose by providing a 
continuous source of capital and incentive in the performance of market-making activities during 
good markets and bad. 

• The specialist performs the basic brokerage function with respect to orders left with him for exe- 
cution. In addition to the actual execution, the specialist has the various tasks and liabilities asso- 
ciated with handling the order and reporting its execution. On most other exchanges the specialist 
receives the full flopr brokerage for performbg this service. 

• A specialist's ability to make trading profits is restricted by standards of performance imposed by 
the Exchange upon his market-making activities. . These standards have tended to make brokerage 
commissions an increasingly important source of capital and incentive in the performance of market- 
making activities. 

• Haskins & Sells found that specialist income from odd-lots plus income from specialist commissions 
ii not (quivalent to the income a specialist would earn if he received the entire floor brokerage rate 
as on most other major exchanges. 

• Coupled with increased regulatory requirements, ths increases in E.xchange volume and price levels 
described above have imposed greater market-making demands upon specialists and obligated 
specialists to risk substantially more capital. 

• 

o Finally, the Haskins & Sells report recommended that in view of increased demands made upon the 
specialist’s dealer function, specialist commission income be increased approximately 50%. 

Floor Brokerage 

After a preliminaiy review of the intra-member floor rates the Subcommittee has not yet reached any 
definitive conclusions with respect to floor brokerage rates. However, it is helpful to list some of the 
seasons it has considered for and against a downward revision in the floor brokerage rate. 

Reasons for a downward revision in the floSr brokerage rate include the following: 

• The rate would be more in line with floor brokerage on other exchanges. 

• Such a step would benefit members who are directly responsible for bringing business to the Exchange 
and who have been faced with steadily increasing costs of doing business. 

• A downward revision might encourage firms doing a public commission business to bring more business 
to the Exchange and make increasing use of independent floor brokers. 

•• ^ 

Some of the reasons for maintaining the present rate may be summarized as follows: 

• The impact of 'a change on one segment of the membership might be unduly severe. 

• If floor brokerage rates arc lowered, this would mean that the Exchange, with its direct mail 
clearance, could compete unfairly with clearing members having correspondent relationships with 
out-of-town firms. 

• A downward revision in the rates might have s impact on scat values. 


Wdchioe these pros and the Subcommittee is inclined to bch^re that some lowering o * •• 
floor brokcrag* rate may be necessary and desirable in the best interest of the ^change and the mem cr 

fhip ss f whole. 

In line with these views and the Board’s approval in principle of an increase, in specialists’ commissions, 
n test schedule has been prepared which couples an increase in the specialist rate with a downward revisto 
in the floor brokerage rates. Tuis test schedule is set forth in Attachment C for membership considerate 

Future Programs 

The Exchange is now planning or implementing several programs which may affect intra-raember 
rates. 

In February, the Board of Governors authorized the Exchange administration to develop a plan for 
the automated execution of odd-lots on ih- Exchange. The Exchange has a responsibility to insure that 
it provides efficient service to the membership in the servicing of odd-lot orders. New Procedures mosr o® 
devised to increase efficiency and productivity in the execution of odd-lots and automating odd-lot exccuuons 

' will be a major step in that direction. . 

The Exchange’s automation objectives on the floor arc to increase productivity by aufomaUng activities 
which support the auction market, thus permitting greater volume to be handled without proportionate 
increases in personnel and trading facUities and freeing members from non-productivc clerical tasks. 

The Exchange has instituted a direct mafl clearing service which is now in operation with three fims 
00 line and a considerable number to be added this year. Over 50 firms have indicated their 
service. Its purpdsc is to reduce the cost of doing business on the Exchange for firms which do not have 

clearing facilities in New York. 


The Subcommittee intends to continue its inquiry into aU phases of the commission schedule At ffii. 
point, however, the comments of regular members, allied members and associate members on ‘hf above 
Satters and any alternative approaches will be most welcome. The Subcommittee would appreciate any 
written comments before May 15, 1968. These should be addressed to Mr. H. Vernon Lee, Jr., Vice President. 
Membership Services Division. Arrangements can also be made with Mr. Lee’s office for a personal 
“jS^ancTbcfoT members of the Subcommittee. The Subcommittee, and the Exchange administration 

stand ready to answer any questions you may have, 

• • • « « 

Sincerely yours, 

• . John H. ScHWiEGER, Chairman 

Gordon H. Hensley 
James J. Lee 
Harold J. Mintz 
John Wasserman 

•• • 

• . Macrae Sykes 

. • ■ _• Frank C. GrtVham, Jr. 

Ralph S. Saul 

. Ex-Officio 
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- . - ATTACILMENT A 

Fnscot Regular Member Schedule 
. . (Rate Per lOQ Shares) 


Frice Range 

1/256 of SI 

1/128 of $1 

1/64 of $1 under 

2/32 of SI 

2/32 of $1... 

over 2/32 of $1 under. 
ai/32ofSl 

8/32 of $1 under 

1/2 of $1 

i/f ofSlundcrSl 

$1 under $2... 

$2 under $5 

$5 under $10 

$10 under $20 

$20 under $40 

$40 under $100 

$100 under $150.. 

$150 under $200 

" «* 

$200 and above 


floor. 

Brotccrace 
ASE (NYtiE) 


CIsanwGC 
ASE (NYSE) 


.03 

C05) 

.05 

(.05) 

.05 

(40) 

.08 

(.10) 

.17 

(.10) 

35 

(30) 

■ .17 
(.25) 

35 

(.375) 

33 . 

(35) 

30 

(30) 

35 

(30) 

.85 

(.75) 

1.00 

(30) 

1.50 

(.80) 

1.75 

(135) 

2.75 

(2.00) 

2.05 

(1.40) 

3.20 

(2.25) 

3.30 

(2.10) 

4.90 

(3.50) 

4.00 

(3.10) 

6J)5 

(6.20) 

5.10 

(3.65) 

7.75 

(7.30) 

5.65 

(3.85) 

8.60 

(7.70) 

6.50 

(4.35) 

9.75 
. (8.70) 

6.50 

(4.50) 

9.75 

(9.00) 

6.50 

(5.00) 

9.75 

(10.00) 
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ATTACILMENT B 


Fceseoi Regular rtiember Speciaiiii floor orukenige achedule 
(Rate Per 100 Shares) 



ASB 

NYSE 


Specialist 

Specialist 

nice Ranee 

Fir. Drokerage 

Fir. Brokerage 

1/256 o‘f$l 

• .01 

.05 

1/128 of SI 

.02 

.10 

1/64 of $1 under 2/32 of $1 

.07 

.10 

2/32 of $1 

• .07 

35 

over 2/32 of $1 under 8/32 of SI 

.13 

.25 

8/32 of SI under 1/2 of $1 

.22 

.50 

1/2 of $1 under SI 

35 

30 


.70 

135 

$2 under S5 

.80 

1.40 


1.35 

2.10 

• 

•••% •••w 

3.10 


2.00 

3.65 


230 

3.85 

$100 under S150 

2.60 

4.35 

$150 under $200 

2.60 

4.50 

$200 and above 

2.60 

5.00 
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April' 24, 1968 


The Honorable Manuel F . Cohen 
Chairman 

Securities and Exchange Commission 
500 North Capitol Street, N.W. 

Washington, D.C. 20549 

Dear Chairman Cohen: 

We are writing to inform you of steps the Exchange has 
bden taking concerning its commission rate structure. As we mentioned 
In our letter of August 17, 1967, this matter involves nearly every 
Important aspect of the exchange market and therefore decisions should 
'be made upon the basis of careful study and analysis . We have taken 
a number of steps in that direction. 

Since our letter of August 17, 1967, the Board of Governors 
of the Exchange has appointed a Subcommittee on Commission Structure 
to study all aspects of the Exchange's commission rates. As a first 
step in its study of the entire commission rate schedule, the Subcommittee 
reviewed the intra-member commission rates of the Exchange . The 
attached memorandum, which is being circulated to the membership, 
summarizes the Subcommittee's preliminary views regarding the intra- 
member commission rate structure and solicits comments and suggestions. 

^ should be noted that the memorandum does not cover 
commission rates charged to public customers . This aspect of the 
commission rate structure is now under study by the Subcommittee. 
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The Honorable 


Manuel F. Cohen 


April 24, 1968 


\ , • 

^ ‘ • The Exchange has reviewed Exchange Act Release No. 8239 

concerning proposed Rule 10b— 10. We feel strongly that adoption of 
proposed Rule lOb-10 would not be in the public interest. It would 
undermine the commission rate structure of the Exchange — a structure 
which involves the efficiency of our central auction market and the 
ability of the Exchange to exercise its regulatory responsibilities . 

In view of these overriding considerations, and others presented in 
the many comments on the proposal, we urge the Commission to abandon 
a proposal which could irreparably damage the seciwities markets of 
this country. 


The Subcommittee on Commission Structure, as part of its 
review of public commission rates, will consider possible alternative 
methods for dealing with the problems described in the Commission's 
Release . 


We would like to reiterate our willingness to cooperate with 
the Commission and other seif-regulatory organizations in the resolution 
of the difficult and complex questions involved in the commission rate 

area. 

• Sincerely, 


Enclosure s/Ralph S. Saul 
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Mr. Ralph S. Saul, President 
American Stock Exchange 
86 Trinity Place 
New York, New York 10006 

,Dear Mr. Saul: ' • ^ 

Enclosed is a copy of a letter sent today to Mr. Robert W. Haack, 
President of the New York*Stock Exchange. 

The Commission has not directed a similar letter to your Exchange 
because of possible differences in the situation prevailing. However, 
the Commission requests that you give immediate attention to appropriate 
•modifications of your commission rate structure, including any necessary 

interim steps. ^ • . 

Sincerely, 


/s/ Manuel F. Cohen 

Chairman 



«• 


Enclosure 


I 


COPY 
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COPY 

SECURITIES AND EXCHANGE COMMISSION 
Washington, D. C. 20549 

Office of 
the Chairman 


Mr. Robert W. Haack 
.President 

New York Stock Exchange 
Eleven Wall Street 

NewYork, New York 10005 ^ 

Dear Mr. Haack; 

As you are aware, the commission rate structure of national securities 

‘exchanges has been the subject of extensive and continuing study by the 

Commission. It has become apparent in the course of that study that the 

present minimum rate structure las led to the development of practices 

designed to avoid the purported restrictions agains the negotiation and the 
/ *■ 

reduction of commission rates. We believe it is now generally recognized 
that changes in the present commission rate structure are required to 
benefit the investing public. 

The Commission will hold public hearings under Section 21(a) of the 

Securities Exchange Act of 1934 commencing July 1, 1968, on the question 
• « 

of. the commis.jion rate structure of national securities e,xchanges. A copy 


of the order for public hearings is enclosed. One subject of those hearings 
will be whether, in view of present practices / a minimum exchange 
commission rate structure is necessary, and if so to what extent, in order 


to achieve the objectives of the Securities Exchange 



rst 1 O /I 
w* ^ ^ 4« 
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The Commission hereby makes written request pursuant to Section 19(b) 
of the Securities Exchange Act that your Exchange effect on its own behalf 
changes, to become effective on or before September 15, 1968, in its rules, 
policies and practices in respect of its commission rate by modifying Article XV, 
.Section 2(a)(1) and appropriate other sections of the exchange constitution 
and' rules either (a) in accordance with the revised minimum commission 
‘ rates as set forth in Attachment A, or alternatively, (b) by eliminating, with 
respect to orders in excess of $50,000, requirements for minimum rates of 
commission. You should also implement appropriate reductions in the 
current intra-member rate for non-executing firms or eliminate requirements 
for minimum intra-member charges to such non-oxecutlng firms. 

We wish to emphasize that this request is intended as an interim step 
* • . ' 

and that the Commission has reached no definitive conclusion on whether 

the particular rates described in Exhibit A would reflect the optimum form 

of rate structure for your exchange or that any schedule of specified rates 

would provide a complete answer to the problems raised in Release No. 8239 

and the comments thereon. Additional measures with respect to other matters. 

Including give-ups are under continuing consideration and will be examined 
•« * 

‘ in the course of the hearing commencing July 1, 1968. 

The request that your exchange take the foregoing steps is made in 
the context of the Commission's responsibilities to consider the national 
policies embodied both in the securities laws and in the antitrust laws. 
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It is based upon the deficiencies in the present exchange rate structure 
«hlch fails ti prcvide appropriate discounts but permits glve-ups direct 
by in'stltutional managers, with consequent departures from the purports. 


minimum rate stmcture on an 


arbitrary and discriminatory basis, 

Sincerely , 


Enclosures 


/s/ Manuel F. Cohen 
Chairman 


r 
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ATTACHMENT A_ 

■ Won-Membe f = nn stocks. Rights and Warran ts. 

On stocks selling et $1.00 per shore and above the commission on each 

order shall be not less than the rates hereinafter specified: 

(1) On each unit of trading up to and Including four units 

•* 

of. trading the commission shall be 

2% of first $400 of money Involved plus 

' , 1% on next $2,000 of money involved plus 

1/2% on money involved above $2,400 
• . • plus $2.00. 

(fi) On all units of trading above four units the commission 

shall-be 1/2% of money involved plus $2.00 per unit of trading. 

• (iii) On odd lots (less than a unit of trading) same rates as that 

i 

under (i) above, less $1.00. 


(iv) Notwithstanding the foregoing; 

i a) when the amount involved in a transaction is less than 
' $100, the commission shall be as mutually agreed; 

' ' the minimum commission charge in any event shall not 

be less than $6 per order. • 


•In respect of stocks selling at $1 . 00 and above , an order shall be deen.ed 
to include all round lot or odd lot purchases or sales for one account, of a 
single security, executed on one business day, provided, however, that 

where an order tor five or more units of trading is executed on one business 
day, all round lot purchases or sales of that security for that account executed 
in the next nine business days shall be deemed part of that order. 

S 
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. June 26. 1968 


The Honorable Manuel F. Cohen 
Chairman 

Securities and Exchange Commission 
500 North Capitol Street, N, W* 

Washington, D. C, 20549 

Dear Chairman Cohen: 

This letter is In response to your May 28, 1968 letter 
in which you ask that the American Stock Exchange give immediate 
attention to appropriate modifications of its commission rate 
structure, including any* necessary Interim steps. You also directed 
the Exchange's attention to an enclosed copy of your letter to 
Mr. Robert W. Haack, President of the New York Stock E:<change. 

In the Commission's letter to Mr. Haack, it was stated that the 
present minimum rate structure has led to the development of 
practices designed to avoid the purported restrictions against the 
negotiation and the reduction of commission rates. In addition, 
the letter requested the Now York Stock Exchange to make specified 
Changes in its commission rates. Moreover, the letter stated that 
the Commission will hold public hearings on the commission rate 
structure of national securities exchanges. 

• Yoim letter and the proposals contained In your letter 

to Mr.'’Haack have been presented to the Board of Governors of the 
Exchange, You noted in your letter to Mr. Haack that the minimum 
commission rnt'o atructurS does not provide appropriate discounts 
but permits give-ups directed by Instltutiorial m.anagers. 
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June 26 « 1968 



The Honorable Manuel F« Cohen 
* • • • • 

The Exchange recognizes that as a result of the 
exceptionally, rapid grov/th^f Institutional Investors during the 
past decade and the very substantial influence which such investors 
• exert on the members of the Exchange community with whom they deal, 
certain practices have developed which place a severe strain on the 
commission rate structure as conceived and embodied In the Exchange 
Constitution. Of particular concern Is the type of customer-directed 
give-up v.'hlch you describe In your ietter'to Mr. Haack. 

The Exchange has also been carefully reviewing Its 
commission rate structure for some time. In addition, the Exchange 
has analyzed the Comm.ission's proposed Rule lOb-10 and the responses 
to this proposal. This extensive review along with recent investigations 
conducted by the Exchange staff and current Information developed 
concerning give-up practices have prompted the Board of Governors to 
conclude tfiat such customer-directed glve-ups may erode the minimum 
commission rate structure and are not consistent with suCh structure. 
Accordingly, the Board has agreed In principle to eliminate such customer- 
directed give-ups as are noted above. 

• 

The Board of Governors of this Exchange has also agreed 
In principle that a modification of the present minimum commission rate 
structure to provide volume discounts Is appropriate based on all avail- 
able Information and recognizing the uniqueness of this marketplace. 

The Exchange's staff has been directed by its Board to 
work with the Commission to achieve meaningful and prompt Implementation 
of the Board of Governors' position with respect to discounts and glve-ups. 
The Exchange also plans to submit Its legal and economic evidence 
supporting the setting of minimum commissions v/hich, over the years, 
has made possible a viable, efficient and regulated auction market. 


S. SAUU 

RSStrd 


Sincerely, 

/V Ralph 

i 


American Slock Exchange 
SUBCOMMITTEE ON COMMISSION STRUCTURE 


Memorandum 


September 20, 1968 


To; Members and Member Organizations 

From: Subcommittee on Commission Structure 

Subject: Interim Commission Schedule 

Last April the Subcommittee on Commission Structure, appointed by the Board of Governors to study all 
aspects of the Exchange's commission rates, sent the membership a memorandum reporting o" 
already accomplished and suggesting a revised schedule of intra-member rates. The memorandum did not 
cover commission rates charged public customers. It requested comments and offered an opportunity .or 
appearances before the Subcommittee. A number of comments were received and several members 

appeared. 

On May 28, 1968, the Securities and Exchange Commission notified the exchanges that it wouW hold 
public hearings co.Timencing July 1 with respect to commission rates. The Commission directed the New 
York Stock Exchange either to adopt a rate schedule proposed by the Commission or eliminate minimum 
commission rates on ■•rde*'? in excess of S.SO.OOO, and to reduce floor brokerage rates. It empnasized tnat 
the present rate structure did not provide appropriate discounts while permitting give-ups direcleo by 
institutional managers. ^ 

At the same time, the Commission requested that the American Stock Exchange give immediate attention 
to modifications of its rate structure, including any necessary interim measures. 

In view of these developments, the Subcommittee determined to defer any decision with regard to intra- 
member rates. 

On June 28, the President of the Exchange notified the membership that after considering information 
developed regarding give-up practices, the Board agreed in principle to modify the commission rate strui.- 
lure to provide for a volume discount and to eliminate customer-directed give-ups. 

On August 8, the New York Stock Exchange proposed its own interim schedule of non-member rates pro- 
.viding for volume discounts, an interim schedule of reduced intra-member commission rales and a consti- 
tutional amendment prohibiting customer-directed give-ups. Subsequently the Commission ordered the 
'New York Stock Exchange to adopt the Exchange's proposed interim rates or eliminate minimum commis- 
. slons on orders in excess of S50,000. The New York Stock Exchange is now in the process of submitting its 
proposed .'ate schedule to a vole of its membership. 

The Subcommittee has considered alternatives to meet the present situ»tion and the recent commitment of 
the Board with respect to volume discounts and customer-directed give-ups. It reached a number otcon- 
iClusions which have been reviewed by the Board of Governors and which may be summarized as follows. 


Non-Member Commission Rates 

The Subcommittee considered- the proposed New York Stock Exchange non-member commission schedule 
and believes it is appropriate for adoption by the Amerir.in Slock Exchange. It also noted that adoption of 


• similar schedule would avoid the difficult automation, computer capacity and operational problems 
which different schedules would pose for dual rnembers. 

The Subcommittee elso concluded that if the revised interim rates are approved by the membership they 
should be made effective on December 5. 1968, the same date thb New York St^k Exchange rates are to 
become effective. This, it was felt, would be helpful to the member firms in erfecUng the transition to 

new rates. 

The proposed non-member commission schedule is shown in Exhibit I. 


.Intra-Member Commission Rates 

Floor Brokerage 

After reviewing various approaches to determining appropriate changes in floor brokerage rates, the Sub- 
^rnittee concluded that a schedule ql rates approximately the same M the test Khedule of rates su?- 
irested in the Subcommittee's April memorandum would be appropriate. This Khedule. shown in txnibit H. 
meets the desire of the SEC for a reduction in floor brokerage rates and is in line with Je Subcomrnittce s 
conclusion last April that some lowering of the floor brokerage rate was necessary and dessrable^tn the ocst 
interests of the Exchange and the membership as a whole. A reduction in these rates would bring them 
mor^n line with floor brokerage on other exchanges and would benefit members directly responsible lor 
bringing business to the Exchange. A reduction based on volume was considered but rejected because it 
presented operational problems. 

Clearance Rates , 


^ 

With respect to clearance- rates to regular members, the Subcommittee concluded that these rates could 
mos* acD'cnriate'v be *et by adding to the newly proposed floor brokerage rates the clearing portion oi 

clearance rates; that is.^e portion of the present clearance rates 'e.t alter 
«Ibt?acting the present floor brokerage rates. The proposed clearance rate schedule is shown in Exhibit III. 

Specialist Rates 

The Subcommittee concluded that a schedule of specialist rates providing for an adjustment in line with the 
Subcommittee's view in April is appropriate. It reaffirmed that an increase in specialist rales 'S w -rhr 
order to strengthen the specialist system and provide increasingly effective markets on the Exchange. 
stSeduTe is Sent with the Board's positioS late last year. The Subcommittee believes that this s tep . s : 
n^essa^v one in the progress of the Exchange. On the New York Stock Exchange, as well as most other 
exchanges the specialist receives full floor brokerage on orders left with him for «f®r:ution The specia i 
on the American Stock Exchange earns a commission substantially less than the floor brokerage rate 
orders entrusted to him for execution, though he performs substantially the same services and assumes 

same risks as the floor broker. 


The proposed schedule of specialist rdtes is sho^in Exhibit IV. 

Associate Member. Rates 

The Subcommittee coriduded that the associate member floor brokerage and clearance 

chaneXt this time. It is estimated that the cost to associate members lor floor brokerage arid clear, r 
will continue to be apf roximatcly 4ff>/o of gross commission income. 

.Customer-Directed Civc-Ups - " 

After studying information available to it. the Board concluded In |une that f 

eivc-uD nracticcs servo to erode the minimum commission structure and are not consistent with ll p 

gpie a rnSL coLiss,oo structure. This led the Board lo agree in pnnc.ple to ehmmale su 

undesirable give-ups. 


0 


With th**^** ».irtors in mind, the Subcommittee would provids *a^ 

S, to Article VI, Section 1. the language shown m union v m business in Exchange 

SLlt^nd'mfyor^^^^ 

As,miliara™ndm.n.h«becnp,cposedb,.h=N«vYo,kS.ockExcha„Be, . _ 

The com,»enB of regular roembers, allied rorm^Ms“^y iT'lW These 

you may have. 

Sincerely yours, - • ‘ 7 ; - *V ?. .- . 


•••’A • 


John H. Schweiger, Chairman 
Cordon H. Hensley 
James J. Lee 
• Harold J. Mintz 

James T. Tobin, Jr. 

Robert C. Van Tuyl 
John Wasserman 


Macrae Sykes ‘ 

. Frank C. Graham, Jr. 
Ralph S. Saul 
Ex-Officio 


Attachments 




EXHIBIT 


American Stock Exchange 


Ptroposed Non-Mcmbfer Commission Rates 

Sec. 2 Commission shall be as follows: • . 

(a) The Minimum Commission Rates to Non-Members, on Stocks, Rights and Warrants (hereinafter re- 
ferred to as Stocks) shall be as follows: 

(1) On that portion of an order up to and including 1,0(X) shares, on stocks selling at $1.00 per share 
and above commissions shall be based upon the amount of money involved in a single transaction and 
shall be not less than the rates hereinafter specified: 

(i) Subject to the provisions of paragraphs 2(a) (1) (fii), 2(0, 2(h), and 2(1), on each single trans- 
action not exceeding 100 shares, in a unit of trading; a combination of units of trading; or a com- 
bination of a unit or units of trading plus an odd lot 


Schedule of Stock Commissions 

' COMMISSION 

2% on first $400 of money involved plus 
‘ 1% on next $2,000 of money involved plus 

• . 1/2% on next $2,600 of money involved plus 

’^/■|0% on money Involved above $5,(XX) plus $3 

(ii) On odd lots (less than a unTt of trading) same rates as paragraph (1) above, less $2.00, subject 
* to the provisions of paragraphs 2(a) (1) (iii), 2(0, 2lh) and 2 (I). 

(iii) Notwithstanding the foregoing: 

(a) when the amount involved in a transaction is less than $100, the minimum commission shall 
, be as mutually agreed; 

(b) when the amount involved in a transaction is $100 or more, the minimum commission 
charge shall not exceed S1.50 per share or $75 per single transaction, but in any event shall not 
be less than 56 per single transaction. 

(2) On that portion of an order which exceeds 1,000 shares, on stocks selling at $1.00 per share and 
above, commissions shall be based upon the amount of money involved in a single transaction and 
shall be not less than the rates hereinafter specified: 

(i) Subject to the provisions of paragraphs 2(a) (2) (iii), 2(0, 2(h) and 2(1), on each single trans- 
action not exceeding 100 shares, in a unit of trading; a combination of units of trading; or a com- 
bination of a unit or units of trading plus an odd lot. 


Mon«‘y Involved 

$100 to and including $2,800 
Above $2,800 to and including $3,000 
Above $3,000 to and including $9,000 
Above $9,000 


Commission 

1/2% of money involved plus $4.00 
compute as $2,800 
1/2% of money involved plus $3.00 
1/10% of money involved plus $39.00 


(ii) The commission on an odd lot of ’ security in \\ hich the unit of trading is 100 shares shall bo 
computed in accordance with the provisions of paragraph 2(a) (1). 


i 


* EXHIBIT I Icont'd.) 


If, ID Notwithstanding the foregoing: . , , the minimum commission shall 

•(a) When the amount involved in a transaction .s less thar. 

■ be as mutually agreed; v <inn or more the minimum commission 

be less than $6 per single transaction. ^ ^ . 

. . - nn ;i DCf share basis and shall not 

O) On stocks selling below $1.00 per share commissions shall be 

be less than the following: • ... 

.....T'm 

0.15 

os 

1/64 of $1 and above but under 2/32 of 0^ 

“““!!"!! ‘‘•0 

over 2/32 of $1 but under 8/32 of $1 * ^ 2.0 

8/32 of $1 ^nd above but under 1/2 of • • ^ 9 

1/2 of $1 but under 5/8 of SI 3,75 

5/8 of Si but under 3/4 of ^*5 

3/4 of $1 but under 7/8 of $1 • • 5.25 

7/8 of $1 but under $1 * , .u— 5 - 1 CQ the 

Notwithstanding the foregoing, °“he ImounHnvoIvS is^lS or more, the minimum 

jfinition of single transaction 

For the purpose of this Section 2 . H nhove a sincle transaction shall be deemed to 

(ID amounting to less than the unit of trading of transactions, pursuant to a 

Oil) amounting to 100 shares or ^Sro°f”security in which the unit n"’ bf i"B 
St^ihS'fS'oS r lUn roT.^ action may be deemed to be a part 

of the single transaction; • • i Jn tM 

(2) in respect of stocks selling at $1.00 per share 'b'! a'single“order. 

^ ^ur hSm sales for one account o, --b" ; °o"o shVreT rhafl^b? deemed to be a separate 
• Any odd lot of a security in which the unit of ircOing 

' SrxSr:;,!;- on^ i^ouTo.'’a si^-'^rsL’S "o 

spcctivo of the size oi the order. 
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Delennining amount involved in transaction 

(g) In determining the amount involved in a transaction, commissions and taxes shall be disregarded. 

• • * * ' • • , ■ ‘ 

9^* a** 

Sp^i'al Rates 

• S When the commission on any order computed in accordance with the provisions of Paragraphs 
SLj3Land 2(a) (2) would be in excess of $100,000. the minimum commission to be charged shall be 

$100,000. . j . 

4“2>Srib “fn* fsTnid UnteiTlULl r«es have been so determined the minimum rates of 

* commission prescribed in this Article shall apply. 

•*:: -- ; ^ Round lots: $1.00 a share and over-$3.00 for combined receipt and delivery 

Under $1.00 a share-as mutually agreed 

i- ■ . ' : * Odd lots: Ten shares and over— $1.00 on each side 
Under ten shares-as mutually agreed 

5‘. II -."»tf(/yjn.ants: Same as stocks . 

*. Rights: As mutually agreed. ' . 

; . # * ■ * ^ • 

sSupeivjsed order 

it,r when an order is suoervised by a regular member, not a partner in or a director of the pad'C"]" 
fi?ror memir^orporaL vfhose business he is 
k Piven either bv the member supervising such order or by the telephone clerk of tne speci 
« m or clZrn ion h on the ordm. shall bill such member supervising the order the 

■ ^ciS Fteol rate and such member shall. In turn, bill the firm or corporal, on whose name ,s on 

the order slip the regular member give-up rate. 

Public obligations and called securities 

m rommission rates to members or non-members may be charged, as mutually agreed, o" obliga- 
Governors. . • • 
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EXHIBIT n 


I American Stock Exchange 

* 

Present and Proposed Floor Brokerage (Give-up) Rates to Regular Members 

Security Price _ Preienl 

Range floor Brokerage 

($) «> 

• • • 

$1 under $2 i. 

$2 under $5 2.05 

$5 under $10 • . ;• JJO = 


$10 under $20 .. 

i 

$20 under $40 . . 
$40 under $100 . 
$100 under $150 
’$150 under $200 
$200 and over .. . 


Prefent 

floor Brokerage 
($) 

Proposed 
Floor Brokerage 
ff) 

• • • 

1J5 

1.45 

2.05 

1.60 

■ !• 540 

'•* • 'J* ‘ '■2.45'' 

4.00 

3.60 

5.10 

445 

5.65 

• 

440 

C.50 

5.05 

6.50 

• 5.25 

6.50 

5.80 


•4 




EXHIBIT in 


, . . gy 

■ American Stock Exchange 

Present and Proposed Regular Member Clearance Rates 


S*c«n*y Price Present Proposed 

• Range Clearance Clearance 

<S) ($) 

$1underS2..: 2.75 2.45 

$2 under $5 3.20- 2.75 

• • 

• • • * • 
$5under$10 ....I .4.90 . - ’4.05" 

$10 under $20 6.05 5,65 

i 

$20 under $40 7.75 6.90 

* ( 

$40 under $100 ‘ 8.60 7.45 

e ^ 

$100 under $150 :.. S.75 8.30 

$150 under $200 9.75 8.50 

! 

$200 and over 9.75 9.05 

I • ■ ‘ • 

/ I 
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American Stock Exchange 


Present and Proposed Specialist Rates 

Security Price 
tinge 
ft) 

$1 under $2 

$2 under $5 

$5 under $10 

$10 under $20 

$20 under $40 

$40 under $100 

$100 under $1S0 

$150 under $200 

O 

0 

$200 and over 


. f»e*ent 
Sp^ilitt Rates 

ft) 

JO 

JO 

US 

1J0 

2.00 

2J0 

2.60 

2.60 


2.60 


Proposed 
Specialist Rates 

ft) 

.90 

1.05 

1J5 

2.30 

2J0 

2.90 

3.25 

3.35 

3J0 



5^0 
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American Stock Exchange 


Constitutional Amendment 



The following additional language is to be added to the first paragraph of Article VI, Section 1, of the 
Constitution: 


"No member, member firm or member corporation shall, in consideration of the receipt of business in 
securities dealt in on the Exchange and at the direct or indirect request of a nonmember or by direct or 
indirect arrangement with a nonmember, make any payment or give up any work or give up all or any part 
of any commission or other property to which such member, member firm or member corporafion is or 
will be entitled." 
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AMERICAN STOCK EXCHANGE 
. • • * 

, • . • * ■ March 26, 1970 


The Honorable Hamer H. Budge 


Chairman . ' . • 

Securities and Exchange Commission 


Washington, D.C. 20549 

- 

Dear Chairman Budge: 



I am enclosing a statement by the Exchange urging prompt 
action by the Commission on an interim change in commission rates. 
We believe that the need for an interim change in present commission 
rates has been demonstrated. 

Our statement also describes a procedure proposed for 
the future for determining and monitoring subsequent revisions in 
commission rates to make those rates more responsive to changing 
conditions in light of the objectives of the Exchange Act. We feel 
that it would be helpful to make an oral presentation of the proposed 
procedure described in the statement and, accordingly, request an 
opportunity to be heard on a date convenient for the Commission. 

We believe that the Exchange's presentation — directed to future 
changes in the rate-making process-will be of interest and of 
help to the Commissiori. 

We respectfully request that the enclosed statement be 

included in the record of the commission rate hearings. 

• * 

Sincerely, 



Enclosure 


• s/ Ralph S. Saul 


p 

Y 
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.AMEBICAN. STOCK EXCHANGE 


March 26, 1970 


Securities and ExcHange'Commission 
SOO North Capitol Street, N.W. 
Washington, D.C. 20549 


"Dear Sirs: 


The American Stock Exchange wishes to express its 
,views to the Commission concerning the urgent need for an increase 
in financial revenue for member organizations , and to urge prompt 
action on the proposal of. the New York Stock Exchange to impose 
a service charge on. each transaction. 

• The Board of Governors of this Exchange has given 
■"extensive consideration to this matter and has concluded that in 
view of the serious need to provide immediate additional income, 
.particularly to firms engaged primarily in the retail commission 
business, the imposition of such a service charge is the most 
'.appropriate means, under the circumstances to accomplish the desired 
objective. The Board' is, therefore, prepared to adopt a rule imposing 
a service charge of $15.00 on each transaction involving 1,000 share: 
or less, limited, however, to not more than 50% of the existing 
“■commission applrc3:bt5nr5*s'uch transaction. 


The Exchange is aware of the submission by the New York 
Stock Exchange of an extensive study prepared by National Economic 
Research Associates , Inc. recommending major revisions in the entire 
structure and level of commission rates. The Exchange appreciates 
that'Treview and analys’is of this study and underlying data by the 
staff of the Commission is expected to be time-consuming. In additio: 
■ the Comm'ission has invited comments regarding the study from ail 
interested parties. 
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The Board of Governors of this Exchange has concluded 
that It would be extremely dangerous to postpone any action . 
boncernlng commission rates until such review 
been completed. It believes there Is a pressing and 
need for immediate adjustments In the level of income eriv 
commissions on certain types of transactions in order to Preserve 
the depth and liquidity of Exchange markets, to assure continued, 
direct access to the Exchange marketplace by the general pub i . 

to bolster the financial condition of member /mnnte a 

to protect the interests of all investors. The proposal to i^ip^se a 
se^ice charge involves only such limited revision to the ^ommiss^n 
rate structure as the Board believes absolutely essential at this time 
'to help achieve these objectives and to stem certain trends ^hich. . 

If unchecked, may seriously undermine Exchange 

the ability of public investors to freely buy and sell listed securities 
in a regulated exchange auction market. 

We recognize that a great deal of work remains to be done 
in connection with resolving all of the issues relating to commission 
rates. The American Exchange, as more fully described helow, is 
devoting a considerable effort to the development of procedures for 
establishing commission rates in the future. We believe these 

wUl orove much more meaningful than those availaole in 

the p’ast for determining rates. However, the 

adjustment is so urgent that neither the Exchange nor ' 

In carrying out their statutorily imposed duties, should delay in 

implementing an interim change. 

Need for Direct Public Participa t ion in the Securities Markets ^ 

The evidence presented in the Commission’s rate inquiry 
demonstrates clearly the fundamental changes that are taking p ace 
In the public securities markets. The growth in institutional 
Is progressing at a much more rapid rate than that of individual public 
Investors. Transactions originating with institutions as a percentage 
of total public share volume on the New York Stock Exchange ave 
increased from 29.4% In 1959 to 54.4% in 1969. Studies of trading 
’on tht Amef’can Exchange indicate a similar growth pattern even 
Lugh institutional trading as 

vnlume During a two-year period — from 1967 to 1969 - insti uaon 
Uadin^on this Exchange as a percentage of total public share volume 

Increased from 15.6% to 22.9/0. 
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• • The annual growth rate In Institutional trading on this 
Exchange between '1967 and 1969 (as a percentage' of total public 
share Volume) was 47.5%, whereas trading by individuals grew at 
an'^nuai rate'of only approximately 16.5%. If these growth patterns 
are" sustained 'by both individuals and institutions in the future, 
institutional share volume on the Exchange will attain the level 

ej^riehc^on-the-NYSE-in 1969— approximately-54%- of public 

share volume — in about six years. In short, our market, which 
• in the past has’ principally served individual investors, is likely 

liiHesS than six years to become weighted on the side of institutional 
Investors if current trends continue unabated — and the NY^E will be 
pfimarii^ an institutional market by that time. Attached as Exhibits A 
antf B'are the results of studies for 1967 and 1969 respectively, 
comparing transactions, shares and dollar volume on this Exchange for 
Individuals and various categories of institutional investors. 

ir.zT.z:.^ 'The growing influence of institutional participation on the 
Exchange' is' illustrated further by the growth of block transactions — 
trades 'involving 10,000 shares or more.’ Block trading as a percentage 
of iotai' share volume has grown at the rate of 92% per annum between 
midM966 and 1969, a rate 3.7 times faster than the growth of total 
share volume during this*p.erjod. The 1969 study indicates that 
**' approximately 73% of all block transactions on the Exchange are 
traded by institutional customers. The growth in block trading has 
continued despite the decline in overall volume during' the past few 
mo'nths; Although detailed analysis of current data is not yet available, 
a p’reiiminary review of January 1970 trading indicates that share volume 
represented by blocks is up 20% over January 1969_although total trading 
.volume has declined more than one- third. 

::: :r- ...'t :Th‘e significance of these trends must not be underestimated 
In’ terms- of the impact which institutionalization is having on Exchange 
markets. The ability of the Exchange to accommodate the growth of 
Institutional trading is to a very large extent dependent upon a 
corresponding growth in the flow of orders from individual investors. 
•.Without the individual investor the market tends to lose the benefits 
of a public pVicing mechanism and is likely to become largely a 
negotiated market with more and more trades being converted from 
agency transactions to dealer transactions. It is readily apparent 
that’any significant decline in participation by individual investors 
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will seriously affect the depth and liquidity of the public auction 
• market — a result which nearly every participant in the pending 
commission rate hearings has conceded would be inimical to the 
interests of all investors, individuals and institutions alike. 

Circumstances Threatenincr Continued Pu blic Participation.. 

At the time the Commission initiated its present commission 
rate inquiry in 1968 the securities industry was reaching the peak of 
an unprecedented period of growth. The volume of trading in all 
markets had multiplied at a rate previously unknown and had far out- 
distanced the most optimistic projections made only a few years 
earlier. Secur ities prices had maintained a general upward trend 
for several years with only sporadic interruptions. All classes of 
.Investors were anxious to see their capital fully invested. The 
emphasis of many portfolio managers changed from conservation o 
capital to performance measured by gains from rapid turnover o secur les 
holdings. Brokerage firms were operating at a profitable level and were 
exp-anding their facilities to meet the increased volume. Although this 
growth was not spread evenly over the entire spectrum of public investors, 
the sheer magnitude of 4:rading volume tended to assuage any fears 
concerning the liquidity of securities markets. 


9 

Events of the past year have evidenced a dramatic reversal 
in many of these trends. Trading volume has subsided to a marked 
'degree. The general level of securities prices has declined substantia y. 
Many member firms have either reported losses or drastically reduced 
profit margins. These developments have occurred at a time when there 
has been increasing pressure on member firms to improve their operating 
procedures and to make additional investments in facilities and highly 
skilled personnel so as to meet the needs of their customers . There 
have been a number of mergers by member organizations in an effort 
to Improve overall capital positions. Some have been forced to liquida e 
and have required financial assistance to protect the funds and securities 
of their customers. Many firms have found that they have excess capaci y 
as a result of e.xpansion during earlier years to? meet Increased volume 
and to solve lingering back-office problen.s, but they have also found 
that high fixed costs in connection with such expansion cannot be 
promptly reduced or elimi.nated. The climate in the securities industry 
in 1970 is substantially different from that in early 1968, and we see 
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major changes taking place in terms of the allocation of capital and 
’ resources of member organizations which may permanently reshape 
the securities markets — changes which as a result of economic 
pressure; are designed primarily to improve the servicing of institutional 
customers and largely ignore individual investors. 

• » • • ^ 

— The most immediate impact of these changed conditions has 

been a decline in the profits of member organizations oriented to serving 
Individual public customers. It is these firms that have found the 
greatest difficulty in generating adequate' income to meet ever increasing 
costs. The rising costs of conducting a brokerage business have been 
well documented and can be measured by any number of indices. Such 
increased costs must be considered in light of the fact that there has 
been no increase of any kind in public commission rates for more than 
a decade. Under these circumstances, a significant consideration is 
the way in which member organizations have reacted to the cost-profit 
squeeze. 

In an effort to obtain current information concerning member 
* firm reaction to declining profit margins , we have interviewed a number 
of member organizations during the past couple of months and we feel 
that the results of these, interviews indicate that measures are being 
taken which may adversely affect public investors. While the majority 
of the firms involved in our survey were heavily committed to the retail 
commission business, we endeavored to include a broad cross section 
of our membership. The firms surveyed accounted for approximately 
one-third of the trading volume on the Exchange during 1969. Without 
exception these firms voiced the opinion that the small, individual 
Investor's business is unprofitable at the current commission rate level. 

More importantly, the survey disclosed strong indications that 
many firms are no longer encouraging or seeking to develop the business 
of the small investor and, in fact, in many instances they have adopted 
or are developing policies designed to discourage this type of business. 
For example, several firms which have traditionally concentrated on 
retail commission business have recently altered their registered 
representative compensation policies to provide greater rev/ards for 
, producing laige volume orders while reducing the amount of compensation 
payable in connection with small orders. 
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{ , It is also apparent that administrative steps are being taken 

to emphasize and service larger volume orders as opposed to accounts 
which involve only small trades . Some firms are imposing a minimum 
initial Investment of from $2,000 to $5,000. Branch offices in smaller 
cities are being closed. The physical location of new offices is 
sometimes being selected to avoid walk-in business. Added emphasis 
Is being placed on the development of institutional business at all 
levels in many firms. 

V ■ 

An equally important factor is that many firms are seeking 
or developing other lines of business such as investment advisor/ 
services, real estate investments, writing of options, establishing 
their own mutual funds and trading in commercial paper. Another trend 
indicated by our interviews is that more firms are now willing to utilize 
their capital to "block position" as a means of increasing their 
institutional business. The attached Exhibit C provides a more 
detailed summary of the views expressed by the member firms we 
contacted. 

There are other factors which at the present time tend to 
dhtsr member organizations from seeking to develop small investor 
business . They have been forced to operate in an unstable environment 
which initiQaleo against long-range planning- or major capital commit- 
ments. There is uncertainty as to how the controversy over negotiated 
rates versus fixed minimum commissions will ultimately be resolved; 
there is no clear policy commitment by the regulatory agencies aimed 
at preserving the central exchange markets or assuring continued 
direct access to such markets by individual investors; there is the 
spectre of prolonged and exhaustive study and analysis before any 
-Increase in revenues can be effected to correct a demonstrated drain 
on profits . . 

Direct public participation in the securities markets is also 
threatened by the attitudes of individual investors who appear to have 
a growing .sense that they cannot receive service on an equal basis 
with institutions. Last summer a survey was conducted for the 
Exchange by Louis Harris and Associates, Inc. concerning the attitudes 
and opinions of investors towards the securities markets and to gain 
'insight with respect to their intentions and anticipations in relation to 
investing practices. A significant conclusion of this survey was that 
even experienced investors believe that institutions are given preferential 
treatment by the securities industry. 
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‘Alternatives Available to Member Organizations. 

# * 

Even without resorting to an exhaustive analysis of cost 

data, it is quite apparent that operating costs of brokerage firms 

over the past twelve years, since the last commission rate increase, 

have been rising at an alarming rate and that income generated from 

public commission business has not been sufficient to offset these 

increased costs. As indicated above, our survey of member organizations 

confirms that this cost-profit squeeze has had the most severe impact 

on those firms heavily committed to the retail commission business. 

• ** 

Every firm the Exchange interviewed in this category 
Indicated that it had experienced either a loss or substantially 
reduced profits during 1969. Moreover, all of these firms are 
determined to take prompt steps to correct this situation and they 
are»convinced that they cannot unilaterally raise commissions above 
the prescribed miinimum as a means of making the retail commission 
business profitable. The Exchange believes that the measures taken 
or contemplated by many of these firms to discourage the small investor's 
business — steps which the firms feel ars an economic necessity 
are contrary to the principles underlying the Exchange Act and the 
objectives sought to he achieved in providing for regulated markets — 
that is protection of the investing public. 

Faced with the probability of continuing losses or only 
^marginal profits in handling retail commission business , such firms 
are increasingly turning to other sources of business that appear to 
be more profitable. This includes concentration on institutional business, 
engaging to a great extent in dealer transactions, implementing investment 
advisory services, developing and selling their own mutual funds, 
writing options, trading in commercial paper, developing real estate 
Investments, etc. Many of these endeavors may-require additional 
capital but they do not necessarily involve the high degree of fixed 
' overhead costs necessary. in maintaining facilities, data processing 
equipment, personnel, branch offices and communications systems 
for handling of retail commission business. 
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. Risks in Delaying Action on Commission Rate Revisions. 

'In addition to the possible impact which may result from 
a reallocation of resources ana capital by member finns , consideration 
must be given to the danger of postponing action on commission increases 
. while many firms are experiencing serious financial difficulties. 

Corrective measures by the firms themselves may not serve to reverse 
this trend. As indicated above, several large commission firms have 
reported severe losses this past year and some have had to supplement 
their capital on an emergency basis. There have been a number of 
mergers in the industry resulting from financial difficulties and in 
severe situations firms have had to be liquidated. The adoption of 
provisions to provide additional means of raising capital may be largely 
. illusory if the risk factor of investing in brokerage firms is too great. 

Exchange member firms hold billions of dollars in securities 
and funds of countless public investors. Public confidence in the 
financial stability of these firms is essential to the overall economy. 
Serious difficulties that befall any one firm not only have a serious 

• Impact on its customers but also affect all other financial organizations • 

• with which the firm has dealings. 

We also believe that there are other serious policy questions 
which must be considered. Is the public interest served if only the 
very large, multi-purpose firms can survive fluctuations in' trading 
volume and continue to handle public commission business? Are 
smaller firms oriented to dealing with the public to be given a fair 
opportunity to compete ? To what extent is investor protection sacrificed 
If firms are forced to cut back on services and operations in order to 
’stay in business? How can competent personnel be attracted to the 
industry and be properly trained to carry out their functions in handling 
investments for the public it the level of anticipated compensation is 
not competitive with other industries? The current profit squeeze 
associated with the retail commission business is having its impact 
on all pf these matters. 

Problems with Past Aparoaches to Commission Rate Changes. 

Past practices in implementing commission rate changes 
have been subjected to criticism from various sources. Part of the 
problem has been the lack of any definition as to the objectives which 
•commission rates should be designed to achieve and the failure to 
dei^clop appropriate procedures to assure the responsiveness of commission 
rates to changing conditions. 
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i.r." Ti. .’in this connection^ there has been no machinery for 
Continually monitoring commission rates or for determining whether 
^existing rates are achievirig- desired results. No process has been 
■developed for regularly obtaining the views of all segments of the 
^industry, and proposed changes have seldom been submitted for 
•66mment to those likely to be most affected. Little effort has 
ihade to develop and apply economic tools in setting rates or measuring 
the consequences of changes.' The impact of rate changes on different 
classes of investors has received relatively little attention. 

Acknowledgment 'df past imperfections is not an attempt to 
^ther disparage nor excuse.- 'it is simply a recognitiori that today 
'■better tools are available -- partly because of advanced technology 
•aiid partly because there is a better understanding of the industry 
and improved reporting of data . 

Steps to Improve the Rate-Ma king Process._ '• 

ssr.'i i; ■ ■ since the co’mmericem’ent of the commission rate Inquiry, 

•tHd 'Anierican Exchange has embarked on a program to determine how ^ 

’the rate-making process can be improved — particularly v/ith rcspcc. 
to measuring the economic impact of commission rate changes an 
•developing procedures to make the rate-making process more responsive 
to changing market conditions. In July of 1969 we submitted to the 
•Commission an interim report concerning our efforts in this direction. 

'We outlined a number of public interest objectives which we believe 
are’ relevant to the fixing of commission rates and pointed out the 
. Heed for developing tools to 'assist in predicting the impact of rate 
changes In relation to such public interest objectives. 

In our July 1969 presentation we Indicated our disagreement 
with the position that the question of commission rates can be viewed 
In Isola.tion or can be answered in simplistic terms. We believe a 
economic analysis of the consquences and of behavioral patterns 
likely to result from changes in commission rates must go hand in 
hand with measuring direct financial impact, and that such consquences 
and behavioral patterns must be considered in the light of public 
interest objectives. Before this can be accomplished there must be 
agreement as to the objectives. Specific policy decisions must be 
articulated with respect to such matters as the desirability of preserving 
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. the celitral auction markets, assuring continued public access to 

such markets, maintenance of the public pricing mechanism, achieving 
fair trea.tment of both large and small Investors , maintenance of 
adequate levels of services to investors, developing sufficient capacity, 
improving self-regulation, providing a fair opportunity for small brokerage 
firms to compete, etc. Only by appropriate consideration of all of these 
factors on an integrated basis can the rate-making process be developed 
into an effective moans of protecting the interests of investors, providing 
a reasonable level of income to member organizations and assuring the 
public character of the securities markets. 

In an effort to obtain independent guidance and advice 
concerning the approach to be taken to these problems, the Exchange 
engaged Cambridge Research Institute to assist in developing a long- 
range program that would help us to both measure impact and predict 
consequences of commission rate changes. A summar},/^ of the results 
of C&mbridge Research Institute's work is attached as Exhibit D. 


The Exchange believes that this suggested approach may 
serve as the groundwork for developing the necessary procedures to 
measure the economic impact and possible consequences of proposed 
commission rate changes through the use of advanced computer technology 
and the application of economic principles . The computer programs 
prepared by Cambridge Research Institute for this purpose and the steps 
which they suggest for gathering and analyzing the necessary data are 
only a start. They, of course, had to rely on available data -- data 
which is now nearly three years old and thus reflects market conditions 
which have little relationship to the situation today. Moreover, the 
,data which was available was not gathered for the purpose of analyzing 
the impact of changes in commission rates and consequently was not 
in a form to provide meaningful results. 'Moreover, this was an attempt 
to break new ground and it was expected that the initial effort would 
require further development based on improved reporting of data and 
actual experience in applying the suggested procedures. 


..This project to date has proven to be extremely expensive 
to the Exchange. It is a pioneering effort and a great deal of work 
remains to bo done. It is possible that completion of ail phases of the 
project as outlined by Cambridge Research Institute may be beyond the 
capabilities and resources of the American Exchange alone. However, 
we believe the basic approach is sound and that with up-to-date data 
and improved reporting requirements, this technology can be brought to 
the point where it will prove to be a valuable tool in the rate-making 
process. 
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• Procedures for Periodic Review of C ommission Rates^ 

The Exchange has considered the need for developing a 
continuing program for establishing and monitoring commission rates 
which will be responsive to changing conditions and which will b 
directed to achieving public interest objectives along the lines set ^ , 

forth in our July 1969 presentation. Basic to this rate-making approach 
is the formation of a facility at the Exchange which will have 
responsibility for collecting and processing data on a continuing basis 
so Zt perioLc studies concerning the effects of existi^^g rates or of 
proposed changes in rates can be carried out on a sound factual basis 
and can be properly documented. 

It is anticipated that periodically an in-depth review 
will be made of commission rates. This process may include the 
forwarding of summaries of data collected on a continuing basis to 
member, firms together with comments by the Exchange staff concerning 
current problems involving commission rates. Member iinn^s wou 
requested to submit recommendations as to any revisions they believe 
appropriate and a record would be made of all such recommendations. 
Proposed changes in the rate schedule could be devised, relying on 
the submissions received from member firms, the data collected and 
analyzed over a period of time and the projected consquences resulting 
from such proposed changes, or in the alternative it might be determined 
that no revisions were warranted. If it were found that changes in the 
'commission rate schedule appeared justified, the Exchange coul 
publicly announce its intention to propose certain revisions and its 
reasons therefor, and invite comment on the new rate schedule from 
member firms and other interested parties. Thereafter, the Exchange 
could review the proposed schedule with the Commission in light of 
the record made and the data on which its decision concerning necessary 
revisions was reached, prior to submitting the proposal to the member- 
ship for approval. 

Such procedures would permit focusing on explicit issues 
in the rate-making area and should provide some measure of negotiation 
with respect to such issues in a manner consistent with a regulated 
industry. If these procedures prove both workable and beneficia , i 
may be possible to establish machinery by which the Board of Governors 
. could make appropriate modifications to existing commission ra es 
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Withih eert^ln defined limits without having to resort to a vote of 
the membership in every case. This would enable the Exchange to 
respond more rapidly and flexibly to changing conditions while at 
the same time reserving for the membership the authority to make 
major revisions in commission rates. 


Sincerely, 


s/ Ralph S . Saul 

V 


EXHIBIT A 



I 

RESULTS FROM THE 1969 TRANSACTIONS REVENUE STUlbY 


ACCOUNT TYPE 

TRANSACTIONS 

• 

• 

.SHARES 


4 • ' 

DOLLAR \}OLUME 

« 


\ 

Nutnber 

Percent 

« 

Number 

% 

Percent 

Average 

Shares 

•1 

Dollars 

• 

Percent 

O 

Average 
Dollars • 

Individuals 

37,448 

90.0 

6 , 513,082 

. 77.1 

173.9 

129 , 279,530 

69.3 

3 , 452 ^ 

• 

17,152 . 

Commercial Banks 
or Trusts 

936 

2.3 

493,343 

5.8 

527.1 

16 , 035,498 

8.6 

Non -Member 
Broker-Dealers 

1,063 

2.6 

• 

264,228 

3.1 

248.6 

6 , 011,135 

1 

3.2 

5,652 

Mutual Funds • . 

197 

• 

0.5 

. 4 r 3,160 

* 4.9 

2097.3 

13 , 519,234 

7.3 

68,626 Q 

Investment 

Partnerships 

433 

1.0 

239,803 

2,8 . 

553.8 

7 , 019,188 

13.8 

j 

16,211 

Non-Insurance Private- 
Pension Funds 

116 

' 0.3 

56,333 

0.7 

485.6 

1 , 827^086 

• ! 

il.O 

15 , 75 i ^ 
• 56,319 . 

Life Insurance Companies 

16 

0.04 

27,410 

0.3 

1713.1 

901,101 

0.5 

Non-Life Insurance 
Companies 

66 

0 . 2 . 

30,280 

. 0.4 

458.8 . 

673,921 

0.4 

10,211 

Non-Bank Trusts 
or Estates 

205 

0.5 

49,394 

0.6 

240.9 

1 , 264,629 

0.7 

6,169 

All Other Institutions 

1,109 

2.7 

362,143 

4.3 

* 

326.5 

9 , 981,756 

5.4 

3,001 

TOTAL 

41,589 

100.0 

8 , 449,176 

100.0 

203.2 

• 186 , 513,077 

100.0 

4,485 



> EffllBIT B 

RFSTTLTS FROM THE 1967 PUBLIC TRANSACTION STU^ 


arcOUNT TYPE 


transactions 


SHARES 


r>nTJ.AR VOLUME 


Average 

Number Percent Number Percent Share s_. 


Ir\dividuals 28,701 

Commercial Banks 519 

Non-Member Broker-Dealers 757 

Mutual Funds 145 

Non-Financlal Corporations 354 

; Investment Clubs 31*0 

All Other Institutions 992 


Dollars Average 

(hUUons) Percent Shares__ 


805,696 

84.4 

167.4 

88,913,234 

76.9 

3.098 

247,676 

# 

4.4 

477.2 

•11,200,926 

9.7 

21,582 

193,428 

3.4 

255.5 

3,125,261 

2.7 

4,128 

88,443 

1.6 

610.0 

4,126,900 

3.6 

28,461 

93,657 

1.6 

264.6 

2,188,556 

1.9 

6,182 

35,661 

0.6 

115.0 • 

• 748,880 

0.7 

. 2,416 

230,705 

4.1 

232.6 

5.342,043 

4.6 

5,389 


TOTAL 


31,778 100.0 5,695,266 100.0 179.2 115,645,793 100.0 3,639 
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SUMMARY OF VIEWS EXPRESSED BY ‘ 

A vasT- rr.£- ::i y : : ^ :nRMS SURVEYED '• -2-^5= ■: = 

ofithe-fitnis -surveyed believe that small ticket business is 
unis'ofltable . 

All of the firms in the survey which do a public business have 
decided- tO'discourage'srriall- order business or decrease their 
emphasis on such business. 

^ ••••••• 

A. Change registered representative compensation policy so 
i. a^YcTpfOvide’ greater reward, and thus greater incentive, 
fOT large ticket business. 

Require -minimum initial investment before accepting an » 
account. / ^ . _- 

C • Purge' all accounts^which-do not maintain a minimum 
equity. , , ^ 

^ ^ Wdv W. ...J.*— ..i...*. ....i. ............. . 

D. PUrge'lnactive account. 

. • 

E, - Impose a minimum commission charge per ticket. : ■' * 


F. Close branch offlLces in smaller cities. 


••I* «« 


6. Select physical location of branch office so as to avoid^ 

= . Wslk^iribiisiness; ■ 5 -- — 

H. Curtail or discontinue advertising in pubUc media. 

^11 of the firms surveyed have placed greater emphasis on institutional 
business in recent months. 

A. Hav^stablished separate institutional sales departments. 

•• • 

B. Have augmented existing institutional sales departments. 

The majority of the firms surveyed have increased their emphasis 
on block trading . 

A. • Many will commit capital' to block positioning. 

B. Many have established separate block trading departments. 





EXHIBIT C 
Continued 


I" . • . • 4 • ■ . 

s. iTva St majority of the firms surveyed have entered or decided to 
enter Into new lines of business . 


A. Aeal estate. 

^ investment advisory’iervice. 
Q. ! silling their own mutual fund. 


D. Options. 

E. Commercial paper. 


6 




Ali'bfithe firms surveyed report'that operational costs have "increased 
substantially. ~ " 

• i ** — ^ — 

It. ;^MaJor factor is salary demands of clerical, supervisory 
~ "’and professional personnel- 

B. Cost of installation, maintenance and operation of automation 

^equipment. 

- • 

All of the surveyed firms report that there exists little if any 
possibility of reducing these operations costs . 

A. .Necessity of maintaining excess capacity. 

B. Anticipation of even greater increase in operations payroll 
because of limited labor supply. 



EXHIBIT_C 

Continued 


Firm A 

Firm B 

Firm C 

Firm D 

Firm E 

Firm F 

Firm G 

Firm H 

Firm 1 . 

Firm I 


. > 


nPfirRTPTTVE CHART OF FIRMS SURVEYED* 


Nature of 

Business 

■ % of 1969 

Total ASE Volume 

\ 

2.49% 

, No. of 

Branch Offices 

Predominantly 
Retail • 

105 

Predominantly 

Retail 

1 . 77% 

96 

Predominantly. 

Retail 

,4.14% 

123 • 

Predominantly 

Retail 

i.78% 

70 

Predominantly 

Retail 

1.11% 

68 

Predominantly • 
Retail with Broad 

7.87% 

Mix 

159 

Predominantly 

Retail 

2.02% 

59 

Predominantly 

Retail 

2.74% 

• 95 

Predominantly 

Retail 

1.79% ’ 

57 

Predominantly 

Retail 

2.59% 

83 


No. of 

Registered 

Rebresentatlves 

Loss or 
Decrease in 
Profits in 1969 

Increased 
Operational 
Costs in 196^ 

1,500 

• 

YES 

■iES 

1,100 

'2£S 

YES ® 

1 , 700 

YES 

YES 

1,250 

YES 

• YES 

H 

. • O 

800 

• 

YES 

YES 

2,300 ' 

• YES 

YES A • 

680 

YES 

• YES 

1,500 » 

YES 

YES • 



< 

f 1,000 

YES 

YES 

\ 

^ 1,300 

YES 

YES 


* Represents 


30.98% of volume on American Stock Exchange for 1969. 
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Nature o£ % of 1969 

Business i^Total ASL Volume, 

Firm K 

Retail, Institu- 
tional, Corprratte 
Finance 

.77% 

Firm L 

Institutional 

Retail 

.734% 

Virm M 

Less than 50% 
Commission 

Business 

.575% 

Firm N 

Predominantly 

Correspondent, 

Small Institutional 

.7252% 

Firm O 

. Correspondent, 
Corporate Finance, 
Small Retail 

1.48% 


EXHIBIT C 
Continued 


No. of 

pranch Offices 

No. of ■ 

Registered 

Rfforesentatlves 

Loss or 
Decrease In 
Profits in 1969 

Increased 

Operational^ 

. Costs in 196?, 

13 

175 

» 

NO 

YES 

• 

• 


o 

13 

230 . 

NO 

YES 

• 

19 

180 

. NO , 

YES 

• 


NO 

H 

O 

YES 

6 

38 

NO 

’ YES> 
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Increased Emphasis 
On Institutional 
Business 

Experienced 
Increase in 
• y Block Volume 

Will 

Block 

P'ositlon 

Firm A 

YES 

YES 

YES 

Firm B 

YES 

YES 

NO . 

Firm C 

YES 

YES 

YES 

F/Vm D 

YES 

YES 

NO 

Firm E 

YES 

YES 

NO 

Firm F 

YES 

YES 

• YES 

Firm G 

YES 

YES 

NO 

Firm’ H 

YES 

' YES 

YES 

Firm I 

YES 

■ YES 

NO 

Firm I 

YES 

YES 

NO 

Finn K 

YES 

YES 

YES 

Firm L 

YES . 

YES 

YES 

Firm M 

YES 

YES 

YES 

Firm N 

YES 

YES 

NO 

Firm O 

YES 

YES 

NO 


EXHIBH -G. 

Continued 




New Lines of 
Business Established 
or Contemplated 


Change In RR 
Compensation 
Policy Established 
or Contemplated 


Minimum Per 
Ticket Charge 
Established o^ 
Contemplated % i 


YES 

YES 

YES 

a 


YES 

YES . 

YES 

0 

YES 

YES ' 

YES 

1 

YES 

YES ■ 

NO 


YES 

YES 

NO 

H 

YES 

YES . • 

NO 

H ■ 

O 

.YES 

YES 

NO 


YES 

YES 

YES 

• 

% 

• 

YES 

YES 

YES 


YES 

YES 

YES 


YES. 

YES , 

1 

YES 


YES 

YES 

YES 

< 

YES 

YES 

■ ' NO 

NO 

— 

— 



NO 


NO 


NO 
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EXHIBIT I 
3 / 17/70 


:“3rH£-AM^ COMMISSION RATE STUDY =--=-* 


2— s. /• SS- 5 -»•=> — S 

This statement describes a methodology that CRI has dej^loped 


on. behalf of the American Stpch Exchange . The methodology was designed 
to help in answering the following kind of question: If a new commission 


rate stnicture is introduced on the exchanges, how will the new rate 


affect the operations of the exchanges and their members; and how will 


these consequences, in turn, affect the public interest? 


I. The Methodology in Brief 


Vast changes are going on in the securities business and in the 


public's use of the securities markets. As these changes occur, they 


repeatedly raise the question bf the desirability of changing the commission 


rate structure on the nation's securities exchanges. In order to explore 


the desirability of any proposed change, one wants to be able to estimate 


some of its consequences in advance. Is there some systematic way of 




exploring these consequences? 


Obviously, serious estimates of this sort require a formal method 


of estimation ., .But they also require experience and judgment. The 


challenge is to find a way of blending technique and judgment to produce 


reasonable and credible results . 


We begin with the fact that a certain pattern of trading already 


exists on the exchanges. Beginning v/ith the existing pattern, any 


proposed change in commission rates can be looked at with the following 


set of questions in mind: 
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j., . If ,th$ proposed commission rate .were put Into effect and 
If existing patterns of trade were to continue unchanged on the 
exchanges, what would happen to the commlsslon Income of member 
‘ firms? (Below, we will call these results the “first-round effects" 

of a commission rate change.) 

2. The chances are, however, that any large changes in 

^ .commission rates would also' generate changes In trading patterns 
' on the exchanges. If the proposed commission rate changes K^rere 
—fmt in-effect, what changes In trading patterns do they seem likely 
to Induce? And given these changes, what would happen to the 
commission income of the member firms? (We shall be calling 

these results the "second-round effects".) 

3, Finally, these changes In commission rates and In market 

performance will have all sorts of consequences that bear on the 
public interest. CRI was well aware that "the public interest 
could not be precisely defined, nor did It attempt to sharpen the 
meaning of the term. However, a number of eminent economists, In 
■- hearings before the SEC, had previously Identified various 

criteria reflecting "the public Interest" . Many of these criteria, 
listed In Appendix A, were of the sort that could be linked to crude 
quantitative indexes. A criterion such as "preservation of a central 
aucjtlon market",' for Instance, could be linked to changes in the 
' number, size, and geographic distribution of member firms. CRI's 

■ 

' 


U3 


I . . 

: ' • ’ . ^ • 

! - . * 

methodology, therefore. Is Intended to link the changes In 
commission rates and In market performance to the changes 

tiiat might ensue In the ■'^iwbUc Interest" criteria. 

The remainder' of Ihfs'memo explores the methodology associated 
with each of these three stages:’ measuring the "first-round" effects; 
measuring the "second^roiind" effects; and relating these effects to 
changes In the "public' Interest" criteria. 

' it'7’ FlVst-l^Q^nd Effects . . ■ 

does onfe ho ' about measurlng.the Impact of any given change 

•'in- the. commission rate structure on commission Income, assuming that 

We patterns of trading themselves are not affected by the commission 
' '' ■ • 

• rate change? 

• * _ ’ _ . , 

= ^ ' The Starting- Point 

:: ui'v Fortunately, exchanges already have some experience with 
^ll’ectlng the data that provide a platform for such measurement. 

The basic data consist’ of a detailed record of the transactions effected 
on the exchange for any day or any. given group of days . For each such 

transaction," a record Is made of; ■ ' 

1, th,e number of shares bought and sold; 

2 , the price per share; 

■ ' 3, the type of customer, classified according to whether 

an individual, bank, mutual fund, etc. 
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. • • • . . i • • ' . . . 

• 

4. ‘If an Individual, his age, sex, geographic location, 

• "iind esllnvated Income; 

“5 . approximate time the stock was held; 

6. whether the stock was purchased with cash or on margin. 
Inevitably, the collection and storage of data of this sort Involve a 
VjEiry considerable effort. One day's transactions on the American Stock 
l^change, according to our experience. Involves over 32,000 transactions. 
Following the pattern suggested above, 18 bits of information have to be 
recorded for eacfi trarisactlon, making a total of nearly 600,000 pieces 
of Information In all. Neveixheless, CRI has devised a series of data 
storage and data retrieval programs that will permit the ready handling 
, of data of this sort, without limit as to the number of trading days to be 
analyzed. The CRI system Is referred to in the remainder of this 
memo as the CRI EXCHANGE DATA SYSTEM, 

B. The First^Round Analysis 

* Qpce figures of this sort have been collected and stored, they 

can b^gln to answer all sorts of "first-round" questions. To gain an 
•• * 

understanding of the versatility of the analysis, picture a table along 


the following lines; 
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/•'/>>•»»•» »Tr>s'T/^iir r»f.>rT« p r'T'fpT-jTtT tr v. 
rtvjty^tiux^ Vi^^ivtivtAkiuxv^xv (vn.i.u 4^, 

'. . Commissions Generated by Transactions on AMEX, 
. Based on Transactions on (date) 

(Figures shown in dollars of commissions) 


Customers bvType 


Member Firm 

• Name Individual Bank Mutual Fund 


Alpha 

Beta 

Gamma 


All 

Customers 


Omega ’ • 

^All Firms . . 

The CRT EXCHANGE DATA SYSTEM, now in the possession of AMEX, 
has the capability of creating tables of this sort, so long as the data are 

i 

based on the transactions of any day or days that have been stored in its 
data file. The figures in the table can be computed for any commission 
rate schedule; actual or hypothetical. Obviously, therefore, the same 
kind of table can be prepared for the differences in commission revenue 
between any two schedules. 

. The table above, however, is no more than illustrative of the 
capabilities of the CRI EXCHANGE DATA SYSTEM . The table repre- 
sents only one possibility for computing commission revenues and 

• * 

commission revenue changes by categories. One could, for instance, 

■ alter the categories across the top of the dummy table above so that. 
Instead of breaking dov/n the figures by customer typos, the figures ate 
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broken down according to size of transaction. A sample table of this 
. sort, would look as follows: 


Member 

Firm 

Name 


Transactions bv Size 

$1 - $500 $501 - $ 1000 $1001 "AlO ^OOQ .... 


■ All 

Transactions 


Alpha 

Beta 

Gamma 


$ 

* * * 

•s, 

^ Omega j — - — r; — 

All Firms ' • 

» • 

These illustrations could be carried much further. Margin 
' transactions could be distinguished from cash; short-term holdings from 
lorig; high priced stocks from low; and so on. Moreover, cross- 
categories can be presented so that an analyst can distinguish the 
"first-round" effects on, say, the small blocks of individual traders 

from the effects on the large blocks of such traders . 

Although the sample tables just presented list their results 
by Individual firms, the results can be presented just as readily by 
categories of firms, as long as a basis exists for classifying each 
firm according to some meaningful category. For instance, firms 
•can bo classified according ro size; according to the type of service 


provided to the public; according to membership affiliations; and so on. 
Once each firm is so typed, all the figures that are available by Individual 


llrms can readily be provided by each type of firm. The present version of 
the CRI EXCHANGE DATA SYSTEM has a built-in capacity for such classi- 
fication, based on data already obtained from AMEX. These data Included 
some 48 separate pieces of information available for some or all of 667 
firms. The classification system can be extended as the data describing 
the firms are extended and refined. 

III. The Second-Round Effects 

A great deal can be learned simply by scanning the results generated 
as the "first-round" effects of any proposed commission rate change. But 
the simplifying assumption — "assuming that the change in rates does not 
• affect ‘the pattern of trading" — will unavoidably limit the credence to be 
accorded the observed results. For this reason, one Is obliged to push 
. off from the seemingly solid footing of the "first-round" Into the more 

t , 

uncertain territory of the second round. 

Ac The Approach 

Early In the study, CRI had recognized that any change In the 
commission. rate structure could have far-reaching consequences on the 
behavior of member firms and the behavior of customers . If the rate changes 
were drastic enough, customers and member firms would both change their 
ways of doing business. The patterns of trade portrayed In the base data 
would give way to something else. One would have to guess at what that 
"something else" would be before he could gauge the public interest effect. 

One of the past weaknesses of studies of commission rate changes. 
It was recognized, was a failure to take these possible changes In 


lie 


behavior Into account when estimating the effects of proposed alternative 
commission rate; structures... But how-to take them into: account . . 

oi rollcv.One thlngiwas syre.- rHowavec desirable. it zmight be In the abstract 

liwoyld:b.ahopele.S3,to,try.to.e^timate-the.e.ffectpi - 

commission rate -structure upon.-every possible customer type, broken . 
down by -every, possible type of member firm for each security , price 
leyeUzlTt the .abstract the -jiumber .of. such .categories ior. comparison 

.wmdrtcome:to-.about:3.500.possibiUties: -.7 customer.types tim^ 50 
ntdmber.firrirtypes. times; say, lOraecurlty price levels.,- If six •• 
differer^ commission- rate schedules were to be compared with the 
present -schedule. and: with one another.- the 3,500 possibilities would 
rise to’ 73,500 possibilities., an absurdly high total. Obviously,, there- 

a* 

fore; one-.woultthave. to concentate his analysts on the customer-firm- 
traitsaotlon categories: where the first Impact o£ a rate change would be 

t 

VB,ry-‘large. ■ . ^ 

i.-.; -.-..-cBut/.how to determine these categories? To pinpoint the 
categories,-, it was necessary to have a capability for first-round 
analysis that could sort the transactions by many different combinations 
of firm types.- customer types, security price ranges, or other relevant 
criteria--- and to do all this expeditiously and flexibly. The CRI data 
system hai bien de'sTgned with these Keided capabilities in mind. It 
permits the analyst to scan first-round effects, classified in various 
meaningful ways. This increases the chances that one can pinpoint the 
• areas where market operations might be substantially affected by a 
proposed commission rate change. 
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B- The Follow-up 
|. 

I Since any proposed change in commission-rate structure has 
its own distinctive effects, one cannot say In advance Just which areas 
of follow-up would be most necessary. Let us suppose, however, that 
a structure were proposed whose first-round effects seemed to be concentrated 
mainly In two areas. One of the assumed first-round effects would be to 
add greatly to the income of any firm that set itself up to handle small- 
lot Individual business; the second would be to reduce greatly the commission 
costs and commission revenue associated with the handling of large- 
block institutional business. Faced with that impact, the critical 
question for judgment would be: How could the member firms and 
(lublic traders be expected to respond to these changes in circumstance? 

• Any effort to Judg? the "public interest" effects of any commission 
rate change unavoidably involves this kind of question. If some other 
approach seems not to raise the question. It is only because the 

i 

approach is imprecise enough so that the question is burled, undetected 

and unrecognized, somewhere in the decision-making process. Moreover, 

any effort to answer a question of this sort is, just as unavoidably, 

• • * 
based to some extent on judgment and experience. Some, judgments 

will be better than others, of course. Some judgments will be built up, 

ii 

for Instance, from statistical studies of the exfocts of exchange rate 
. changes in the past, in hopes that such past reactions can be used as s 
guide to the future; some will be based on the experience of those in a 
position to gauge custosicr reaction; and so on. 
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' The virtue CRI can claim for the aonroach it has developed here 

i . ' 

is that the areas where the critical judgments will be needed can be 
' isolated with greater facility and examined with greater clarity than 
in the past. The wisdom of the judgments themselves are another matter; 
these depend on how well customer and firm behavior can be estimated. 

- Let us assume, however, that the judgments are made and the 
problem is to explore the consequences. Such judgments would be framed 
in the form of so-called "decision rules*. That is to say, they would take 
the form of statements such as the following; "If the commission rate on 
transactions under $500 rises by 100 percent, then individual traders will 
increase (or decrease) their trading in such blocks by 5 (or 10 or 15 or 'x') 

t ’ • 

percent. " If those alternatives did not seem to exhaust the plausible 
^ possibilities for the individual traders' behavior with respect to blocks 
under $500, then other "decision rules" could be tried for their effects. 

•At the same time, one or more decision rules for each other important 
category would be formulated . 

Whatever the decision rule may be , it is used in the DATA 
SYSTEM for the purpose of generating a new round of trading volume and 
commission revenue estimates. If there is no a priori basis for dis- 
‘ tinguishlng ainong different decision rules for plausibility -- if all of them 
l. appear equally plausible or if informed people are in disagreement over 

their relative plausibility — then all are tried as alternative possibilities. 
This process of working through different sets of predictions of behavior 

I 

Is available because of the efficiency of the DATA SYSTEM designed for 

the purpose. If the commission revenue outcomes prove insensitive to the 

^ • 

different assumptions, then the problem diminishes in importance or 

^ - • . > 
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goes awayrirthe butcomeS prbve sensitive, then one is coafioiueu wuh 
the"stafyJ anxi'unavVidableliuestiO^^ the most plausible decision 

roles? ’daVo/ihirchoiJb/^e^ developed, which provide the 


ba^is for the next and final phase. 


Tv '.~~THe'FrnarPhase''- Measuring t^blic In terest Impact^ 

Note vvhefe the analysis has carried us to this stage. (1) The 
ftrst-rouhd "impacts of "proposed commission rate changes have been 

t0 

identified; and (2f the bestestimate of second-round effects have been 
made." A new equi"ribri'um"e"mcfges. But in public interest terms. 


would the new equilibrium .be' better or worse than the old? 

• "Public interest." iSrwhatever the policital process, broadly 

d'efined, decides thatJt"s]fiould be. " CRI" assumed that, havever defined, 
• it would be related to the ll "criteria " which are listed in Appendix A 


attached. . j .-.JZ 

* How can one* g'b from the estimates generated by the procedures of 

Part III to the criteria.'liated in Appendix A? Here again, one is thrown 
back on the "decision rule" approach. That is to say, one has to 
find the areas where the "second-round" commission rate changes 
hit hardest; ‘and one has to articulate how he thinks these changes will 
affect the various quantitative measures that are associated with the 
"public interest criteria". To lend substance to the approach, 
consider a set of slich decision rules that were applied by CRI to a 
hypothetical commission rate change. 
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The hyoothetlcal exercise .In this case was Intended to measure the 
effect of a given proposed change In commission rates upon only two indlc.a 
A “pubUc Interest” selected for Illustrative purposes: The number of firms 
providing safekeeping facilities: and the number of firms providing research 

facilities. The more or less arbitrary decision rules for predicting be- 

havorlal responses to "first-round" effects of the application of the alternativ 
rate schedule assumed: 

1, Firms that' experienced a decline greater than "25% 

in their AMEX and M'iSE commission income as a result 
of the proposed change would go out of business. 

2. Firms that experienced a loss between 5% and 
25% in gross income: 

a, if their ASE commission Income from 
• • . ' institutional (non-individual) customers 

had been greater than 30%, would 
terminate any research and safekeeping 

in which they were currently engaged; 

# . * 

’ b. if their ASE commission income from 
individuals had been greater than 70%, 

. ■ * > would retain any research and safekeeping 

activities in which they were currently 
engaged. 

3. Firms that experienced a gain of less than 10 /o in 
income or a loss of less than 5%, would make no 

changes in their safekeeping and research activities. 

Pirms that experienced an increase of more than 
i0% would introduce research and safekeeping 
• ■ activities if they do not already provide these 
■ services. 

Using our hypothetical commission rate schedule and our 
arbitrary decisions rules, and attaching them to existing data on firms' 
facilities and services, one was led to certain explicit conclusions; that 
22 firms (all of them explicitly identifiable), would go out of business; 
that 57 firms , also identifiable , would add research services to the 
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ics-svailable to ths public; end that 17 more v.-culd offer safe- 


keeping services"" • --i---” • • - 

- a rrri-:-- Wftlf a' different schedule -arid' a different set of decision rules, 

of=course.- tHe resultV geherated'by-tHe prdce'ss' could have been quite 
•^'different.' “B'uf re petition -and' expefi merit with the- process could begin to 
-5. provide =a deeper understanding of the different variables to which 
• --members and customers portrayed by the data are especially sensitive. 

T *.-7 the" end i 'of course’,' AMEX and the SEC would still have to 
’--la'ce'up tcTsome'h’ard "public 'frit ere sf” questions.- On some indicia, a 


'.••"iffbposed rate change niay' appear to contribute to certain aspects of the 

:.::»public Interest" while,' ■accordirig to other indicia,' it appears to have 

• 

i * "an- op^si'te effect'.' When different elements of the public interest point 
• -"fn different directions, a problem of balance or weighting exists. 
N'oth’i'riV in the CRI EXCHANGE DATA SYSTEM can solve that difficult 
^problem. That fs a problem that will have to be faced under any 
-■■■■approach. ' But the CRI EXCHANGE DATA SYSTEM can help analysts 
estimate the impact of different rate structures on each of several 
specified aspects of the public. interest. With data like these in hand, 
the policymakers should be iri'a' better position to perceive the public 
policy implications of any rate structure they are Interested in, and 
to pick out that one which gives a "package" of effects upon the public 
Interest — item by item, and overall — that is preferable, in their 
Judgment, to. any other. 
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• V. = Mext Steps 

i . With the CRI EXCHANGE DATA SYSTEM operational. AMEX is 
in a greatly improved position for making reasonable, detailed judgments 
on the effetts of any proposed commission rate change. There is a 
considerably more solid basis, for instance, for estimating such effects 
as: changes in revenue to member firms; changes in cost to the trading 
public; changes in member firm facilities and services; changes in the 
attractiveness of exchange markets relative to competing markets. 

Just how much light the system contributes to each of these points and 
others like them depends on how much the system is elaborated. Some 
points will always be intrinsically, more difficult to explore than others; 
and Judgment will continue to be required for all of them. But the 
continued use and improvement of the system cannot fail to enhance 

its utility and its credifciiiity. 

^ . What is especially needed for increasing the utility of the 

approach is the following: 

1. First and foremost, applying the analytical approach 
soon and often; 

2. Second, extending the body of trading data that can 
^ be subjected to analysis, perhaps by updating the 

transactions data collected by AMEX in past 
periods from its members , perhaps by incorporating 
♦Ke parallel NYSE transactions data in the analyUcal 
system; 

3. Third, extending the DATA SYSTEM itself so that 

a more efficient computerized link is forged between 
the transaction data on the one hand, and data 
describing the member firms and their facilities 
on the other. Especially important in the second 
category are data that describe the financial 
sltutation of such firms. . 
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• If these steps are taken, it is not hard to envisage a process 
by which the capacity of the exchanges and SEC to monitor the Pres 

exchanges' development will be greatly enlarged. The possibility 

for regular rather than sporadic reviews can be envisaged. And the , 

I 

possibility of moving the rate-making process from the field of 

armchair speculation into the area of objective analysis will be i 

greatly enhanced . . • ! 

I 

• \ 

• ' I. 

2. Imi 



eryatloix of ApciWpn Market. 


Criteria 


' . ‘ f.,,...:.„.ldessai£s. 


!«., Place, ito,pUoeprlC6.d«£ertBM««e«r^ 

Individual securities at a pojnt In time# 

\ ’ ■ 

IbJ.Proportlon of the tradlng-ln.'liBted Btockfl 

; . that, take a place at laisinglfe'dtbck exchange. 

lo. Absolute number of istocks. and. proportldi 

of, stocksithat are .listed on 'the central 

stock exchanges. 

« 

; ''•'"'"'“’"■''‘'u.,Numbar.o£ tJroterrdealeas with.ecoese 

to and interest.ln.thei central Stock 
.. exchanges, the geographic distribution 

•, of ithelr offices and .the size lof. their starts, 

' ,1, .11 . 1. . ■ i. l '• 1 II* 

2a. Number of instances of mlscopducti ^ 
manipulation, fraud and other abuses that 
«; occur and that are reported. 

, j ^ I. . I ' ' 

2b. Proportion pf security transactions that 

are publicly reported. 

.. 1.. . ..in I n '• • 

2 c.- Regulatory programs of .thei centrai 
: exchanges; disciplinary actions, complaints 

resolved, records maintained^ training 
•..••/.’provided, personnel involved, expenditure. 




li.) • iH* 


rovement of Self-regulatlon 


\ ■ 


i 


! I I . • • • 


.,.,., 1 . |i.| .4 lit *! I"" ••"•' 

I . ii. • • ' 


2d. Regulatory programs of broker-dealers; 

disciplinary tctlons, complaints resolved, 
records maintained, training nrovided; ^ 

personnel involved,’ level of expenditures. , 


9ZX 


, ' '1 

ci.llO INliKtSl OHUI-HmAHl. IHMK KLlAItU 


Criteria 


31, Maintenance of Public Pricing 


Measures 

3 a: Number of buyers and sellers In ^e ' 
market, • • 

3 b. Proportion of a stock outstanding Inthc ' '« 
hands of the few largest holders. 

3c. Speed, extent and accuracy with which • ' 
price information is disseminated. 


4. Maintenance of Incentives to Exchange Membership. 


5. Maintenance of the Quality of Central Markets, 


4a.' Income opportunities associated 
With exchange membership. ' 


6. Maintenance of Adequate Information and 
Related Services to Investors. 


, . I • , , ■ H I , 

5 a. The average size and distribution ' " ' • 

of the price change (as a percent of price? i 
' • in a security from one time peridd ^ ^ 

to the next.. 

\ ' 

5 b. The. number of transactions In a 

' security per period of time. • ' ' '' | 

5 c. The length of time from placing ■ ^ ' 

. an order until its execution. ' , , , 

6 a . The number of reports prepared ' ' ' " " ’ 

providing basic Information, the 

consistency of reports on particular 
’ companies and the number of copies ' . > 

of each report made available . ' ' ' 

6 b. Labor and other inputs devoted to research. 

6c. Number of roglstoiod representatives. 


} 
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Criteria 

7. Avoidance of Destructive Competition. 


Appendist A (Cont'd) 

* PUBLIC INTEREST CRITERIA AND THEIR RELATED MEASURES 

'Measures 




8 . Maintenance of Opportunities for Smaller 
Brokerage Firms. 


. I . I )■ . I I I 


7a. Entry and exit rates of broker-dealers 
Jnto the Industry. ' u.- 


7b. 


Number of broker-dealers offering 
services to each group of customers (srnall 
individual Investors, large Individual 
Investors and Institutions) and the 
degree of concentration among broker- | 
dealers serving each group. 


7c. 


Differences among service offerings of 
broker-dealers serving each group 
of customers. 


7d. 


Change In cost with each additional 
unit of business In the short-run and 
In the long-run. 


7e. 


Cost of training and other expenditures 
associated with specializing resources 
for entry. 


8a. 


Number of small firms In the Industry 
and their geographic distribution. 


8b. 


Variety of services provided by small 
firms In the Industry. 


8c. 

8d. 


Cost and convenience of access to central 
markets by small firms. 


Profitability of smaller brokerage firms. 


8e. Change, the population of smaller 




\ ■ 


c.* 
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Appendl^c A (Cont'd) ’ 

PUBLIC INTEREST CRITERIA AND THEIR RELATED MEASURES 


Criteria 

9. Maintenance of Extra Capacity. 

\ 


10, Fair Treatment of Both Large and Small 
Investors. 


11. Establishment of Lowest Commission Charges 
Consistent-wlth Other Public Interest Criteria. 


Measures • ' ' ^ 

i 

9a. Variation with market volume of , 

"customer access time to registered, 
representatives. 

• 9b. Variation with market volume 

in the execution time of orders received 
by registered representatives. • ^ 

9c. Variation v;lth market volume In the 
reporting of executed transactions. 

9d, Variation with volume of the number 
of operational failures. 

10a. Quantity and quality of services 
offered large and small Investors. 

10b. Commissions paid by large and 
small Investors. 

lla. Member firm profits on all business.. { 

llb. Member firm profits on each type 

of business. 

» 
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April 2 , 1970 


Mr.' Robert W. Haack, President . , 

New York Stock Exchange 
11 Wall Street 

New York, New York 10005 ^ 

Dear Mr. Haack: 

■ In your letter of Kerch 19 , 1970 you submitted for our 
review pursuant to Securities Exchange Act Rule 17a-8, a proposed rule 
which would require member organizations to Impose a surcharge In the 
form of a" service fee of 915 or 50% of the applicable commission, whichever 
is the lesser, on orders of 1,000 shares or less. The Exchange states 
tiat this service charge Is needed to give interim financial relief to the 
industry while the Commission considers the proposals for longer term 
revisions 'in the existing rate structure submitted by the Exchange on 

February 13, 1970. 

In support of the proposed interim increase, the Exchange 
represents that a large number of Its member organizations which do a 
public bushness sustained substantial losses In 1969 and that the situation 
has further deteriorated during the first quarter of 1970 . Data obtained by 
the Commission confirms the loss experience of these firms. Past losses 
and the prospect of continued financial drain have Influenced many member 
firms to impose limitations on their services to small Investors. Based 
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on studies prepared by National Economic Research Associates, Inc. as 
BUpplem’ented by more recent samplings of member organizations,, the 
Exchange estimates that a surcharge of $15 limited to 50% is required to 
provide adequate brokerage services for small investors and to retain 

needed capital within the securities business. 

The Commission is aware of the contribution of small 
Investors to the depth and liquidity of our trading markets and considers 
it to be vital to the public interest that such investors continue to be 
able td participate directly in equity investment. We are also concerned 
with the financial problems of the industry and the losses sustained in the 
“past year and during the first quarter of 1970. Accordingly, we will not 
object to the Exchange imposing an interim surcharge on rates to provide 
emergency financial relief while more fundamental alterations of the existing 
■ rate structure can be considered. However, we believe such action can 
be viewed as justifiable only if the service fee is to be imposed for a 90 
day period only and will expire thereafter. This self-liquidating factor 
would assure that the increase will, in fact, be an interim measure. Its 
• conUnuance for more than one quarter will require a review of the economic 
' conditions, including transactions volume levels, existing at that future time. 
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The Commission expressly predicates its non-obJectiOn to 
the interim increase in charges upon its expectations that the Exchange 
Wll take all steps necessary to assure that full brokerage services for 
small investors are restored and that transactions size and other 


limitations on such accounts imposed in the last year by the Exchange's 
membership will be removed » We also expect that the Exchange will 
undertake to make certain that the additional revenue produced by the 
interim surcharge will be received by the member firms obtaining the 

■11 - 1 III I ■ — Mi— — ■ III m il— ^ ,11 ^ 

custoirfer's order and will be prudently employed by its member organiza- 
tions to improve their operations and financial position. 

*’ Lastly, we wish to emphasize that the Gommission's action 

• • 

Is based on our understanding that immediate financial relief is required*. 

Our study of the existing commission rate structure will continue and we 

shall also monitor the operations of the interim fee arrangement. A full 
§ 

examination of the proposals for longer term revisions in the rate structure 

will be made as expeditiously as possible. In this regard, the Commission 

expects that the Exchange will promptly comply with our request to make 

available all underlying data and materials required for such review. 

•• 

Sincerely, 


/s/ Hamer H. Budge 


Dictated over the telephone by 
Sheldon Roppaport, SEC - 4/2/70. 
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April 2, 1970* 


Mr. Irving M. Pollack, Director 

Division of Trading and Markets » 

Securitlos and Exchange CoTnmlssion 
lArashlngton, D. C. 20549 

* I 

Dear Mr. Pollack: . . 

' Enclosed for filing pursuant to Exchange Act Rule l7a-8 

.are throe copies of new Rule 396 adopted by the Board today, requiring 
member firms to Impose a service charge on all transactions executed 
on the Exchange for non-members or allied members. This charge is 
to equal $15 for each order but in no Instance to exceed 50% of the 
present noa-rnentber commission. 

OnMtu‘ch>26, 1970, the Exchange submitted a statc-ment 
supporting the need for an increase in financial revenue for its member 
organizations. The Exchange wishes to make this rule effective on 
April G; 1970 if the Commission accelerates the filing period required 
by Rule l7a-8. 

The Exchange understands that if Commission approval 
is granted, it is conditioned upon Exchange acceptance of the conditions 
CMtUned in the letter of April 2 , 1970 from Chairman Budgo to Mr. Robert 
Baack, President of the New York Stock Exchange and as discussed v/ith 
the Commission's staff. 

. , ^ U you have any questions, please call me. 

Sincerely, ^ 

• * 

/S/ RALPH S. SAUL 

■ enclosures (3) 

Dictated over telephone to 
Mr. Shddon Rappoport 4/3/70. 

RSS:rd 
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Rule 396 — Service Charge 

.In addition to the commission computed in accordance witn t... 

* I . • * 

provisions of paragraph (a) (1) of Section 1 , Article VI, of the ConsiiLuw.on 
each member or member organization shall charge and collect upon the 
execution on the Floor of the Exchange of any order for the purchase or 
sale for the account of a n6n-merr*ber or an allied rr.erhber o: 1,000 shares 
or less, a Service charge equal to not less than the lesser of $15 cr 50% 
of such commission. For the purposes of this Rule, an order shall be deeme 
to include-all purchases’ or sales for one account of round lots or odd lots 
or both of a single security, on the same day, pursuant to a single order. . 
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Division or 
Tn*oiNS AND Markets 


■ •-. , •; 13-5 . . :• :•; r,/ •. 

Securities and exchange Commission 

. WASHINGTON. D.C. 20549 

• C'V:‘. IT P ».{ 


April 10, 1970 




Mr, Ralph S, Saul, President ' . 

American Stock Exchange 

66 Trinity Place 

Kew York, New York 10006 

Sear Mr. Saul; • ■ ■ i 

This is to advise that the Comaission does not object to adoption by 
your/ Exchange of Rule 396 imposing on customers' orders in one stock 
on one day of up to 1,000 shares, including odd-lots which may be part 
of the order, a service charge amounting to the lesser of ?la or iu., 
of the minimum commission whichever is less. The Commission s non- 
objection and acceleration of the 21-day period provided in Exenenge 
’ ^ct Rule 17a-3 is conditioned on the under s tending that no memoer rirm 

wHlck' traSifciohaiiy has accopded siuail euStoifiSr Sea£?yrtE§ IBOOdd 

or continue any limitation on the site of a customer s order or acccunc 
and that on orders of 1,000 shares or less no customer will be enarged 
fees .in excess of the minimum commission plus a service charge ox^tr.e 
lesser of $15 or 507. of the minimum commission, A further^ condition 
is that any member firm vjhich has enarged customers more t. • ^ " v, 

amounts since the initial operative date of your rule will i --d such 

■' excess to its customers. 

The Commission's non-objection also is conditioned on the understanding 
that the firm obtaining the customer's order (the "for;:ardcr ) is^ 
entitled to receive the entire service charge but that it may share 
the service charge with the member firm which executes and clears orders 
for it cither oh an omnibus account basis or on a fully introduced ^ 
account basis; and that in no event shall the clearing or carrying xira 
obtain a proportionate share of the service charge exceeding the per- 
centage of commissions obtained by such firm pursuant to arrangements 
with the for..-ardcr which existed prior to the adoption of tnis ru-c. 


[.ncercly, 




^rving Ml Pollack 
\ Director 


938-2401 
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]i2iie 29, 1970 


Mr, Irving M. Pollack, Director 
“Division of Trading and Markets 

Securities and Exchange Corrimlssicn ^ 

“Washington, D. C, 20549 

V 

.Dear Mr. Pollack: ^ 

. ___ 1 am writing with regard to your April 10, 1970 letter 

xesponding to tho submission by the Exchange under Rule 17a-8 of 
Exchange Rule 396 authorizing the imposition of a surcharge. Your 
letter set forth conditions under which the Commission would have 
no objection to adoption of the rule. 

A letter of the same date was sent to each of the national 
Becuritlcs exchanges indicating "that, sublcct to certain conditions, 
the Commission has no objection to and accepts acceleration of your 
rule proposal imposing ti surcharge for a period not to exceed^ 90 
on the minimum commission rates for exchange transactions. ** This 
period expires on July 5, 1970. 

The Board of Governors of the Exchange considered the 
'matter of extending tho surcharge at its meeting on June 25, 1970 and 
concluded that the conditions outlined in tho Exchange's statement to 
tho Commission, dated March 26, 1970, concerning the urgent nsed 
for an increase in financial revenue for member organizations still 
pertained. Thus, the Board determined to continue the application ot 
Rule 396 of this Exchange. The Exchange will continue to observe the 
conditions outlined in the letter of April 2, 1970 from Chai.^man Euu.je 
to Mr. Robert \V. Haack, President of the New York Stock Exchange. 

Since our letter of March 25, 1370 to Chairman Budge, 
economic conditions among member firms have steadily deteriorated. 
The need for continued application of Rule 396 Is urgent. 

. Sincerely, 

/S/ RALPH S. SAUL 

RSG;rd 

bcc: Messrs. Kolton, l/’/alker, Watson, BIrnbaum, Nash, Cheney. 




I 




COPY 137 

AMERICAN . STOCK EXCHANGE 


. ' ’ Jaly 16, 1970 

A 


The Honorable Hamer H, Budge 
Chairman 

Securities and Exchange Commission 
500 North Capitol Street 
’Washington, D. C. 20549 




Dear Chairman Budge: 

We are writing regarding SEC Release 8923 which announced 
that the commission rate hearings ere being reconvened to receive submissions 
pertinent to the question of whether it is necessary or appropriate in the public 
interest, and to Insure public investors adequate access to the securities 
market, to extend the surcharge initiated in April. We wish to respond to the 
Commission's invitation to submit the Exchange's views on this question. 

The Amex recognizes that the service charge is only a temporary 
measure to enable the membership- — particularly those who must serve the 
public— to gain a measure of urgently needed Income until a decision can 
be made with respect to a new minimum commission rate schedule which 
will best serve the public interest. Indeed, with markedly lower volume 
Since April, the revenue effects of the service charge have been so widely 
disappointing that an increase in the service charge could be looked upon 
as a step necessary to assure public access to the exchange markets. 

Recent Exchange research bears this out, 

' On March 26, 1970 the E.xchange submitted material, summarized 

below, which the Board of Governors considered Important in determining 
the necessity for imposing a surcharge at that time. The Exchange requested 
that the submission be included in the record of the commission rate hearings 
and believes this n.aterial should be reconsidered now in reaching a decision 
on continuing the surcharge, 
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I The Honorable Hamer H. Budge 


July 16, 1970 


. ' In our submission In March we provided the Commission 

.with the results of a survey In which the first twelve ranking member 
firms In'volume of public business done on the American Stock Exchange 
were Interviewed. The information which we assembled Included a 
description of the size and nature of the business of the firms , the 
changes in the mix and in the emphasis of their business, their general 
profit and loss situations In 1969, and Increases In costs and the steps 
taken by certain firms to discourage small ticket business. 

A new survey, commenced on June 22, 1970 and recently 
completed, covered several additional areas as well. We sought 
Information as to the specific results of cost reduction programs , the 
continued ability of the firms to provide service to small investors 
after cost reduction programs, the consequences of any further cost 
reductions as regards the firms' ability to service customers, and 
what,alternatives are open to these member organizations if the 
service charge were to be discontinued. 

In general , the survey revealed that the overwhelming 
malorlty of these organizations continue to suffer substantial losses 
even vdtb the edditlon^l incorne provided by the service charge, and 
that many of these firms might be forced into liquidation if the rate 
of loss which they have been experiencing during 1970 continues for 
more than a few months. In addition, we were advised by most of 
these organization's that they have reduced their costs to the point 
'Where any further reductions would make it imperative that they dis- 
continue servicing the vast majority of their individual customers. 


We are attaching a descriptive table setting forth the most 
pertinent results of this new survey. We might point out that among • 
the more important findings were: 

• Nine of the twelve firms surveyed are in a 
loss position through the first five months of 
1970. Further, two other firms would be in 
a loss position were it not for the additional 
. Income provided .by the su. charge. 

, Eight of the firms interviewed stated they 
could be forced to liquidate their public 
business v.dthin the nex^ twelve months at 
their present rate of loss, even with the 
surcharge. 
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The Honorable Hamer H. Budge 

I . 


July 16, 1970 


• These same eight firms stated that the dls- . 

• continuance of the surcharge could very 
much hasten the necessity to liquidate 
their public business under present market, 
conditions. Further, three other firms stated 
that the elimination of the surcharge could 
have the effect of forcing them to liquidate 
their public business, whereas, such necessity 
Is highly improbable if the surcharge remains . 


. Six of the twelve firms lost money during each 
of the first five months of 1970. A seventh 
firm suffered losses In four of the first five 
months of this year, and In the fifth month 
Its profit was less than $10,000 and attribut- 
* able to income from two large underwritings. 

With Only one exception, the service charge 
accounted for in excess of 20% of the retail 
• commission Income of each of tlie firms since 

It has been in * 611601 . 

• 

,* . Strenuous efforts to cut costs are Indicated by 
the fact that six of the firms reported that cost 
" reduction measures which have been taken will 
^ ultimately reduce their expenses by as much as 

20 %, . 

, Eight of the firms have advised that any further 
cost redtictions would endanger their capabilities 
to provide adequate service to customers. 

Our interviews also revealed that the number of,accounts carried 
by the firms 'has not appreciably been reduced in the past year. This means 
..that even if a large number of these accounts are inactive, substantial 
expenses are still required to maintain these accounts. These expenses 
include such items as mailing periodic statements, collecting dividends and 
I Interest, notifying customers of important developments regarding their 
holdings, and transmitting proxies. Further, the cost of capital necessary 
to comply with the Exchange capital rules Is a continuing expense. Any 
plan to reduce the number of accounts is not just a matter of closing out 
some of the smaller accounts. 
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The Honorable Hamer H. Budge July 16, 1970 


( Under current conditions It is difficult for some major member 
firms to effect further reductions of expenses of maintaining customer 
acTOunts without incurring certain risks to the firm affecting its ability to 
continue in business. Once a firm determines that it will no longer offer 
Its services to some of its public customers, these and other' customers 
hearing of it may fear that a full-scale liquidation is in process which 
could affect their accounts. This could begin a chain reaction wherein 
customers would commence demanding transfer of accounts or liquidation 
of their positions in the market. Employees of such a firm may fear that 
they are about to become unemployed and will seek employment elsewhere. 
All of these possibilities must be taken into account when a firm begins 
a major expense cutting program accompanied by a large scale closing of 
accounts . 

, In view of the foregoing, the only realistic alternative to going 
out of business which faces many of these houses is to alter the structure 
of their organizations so as to depend no longer on or service retail 
business. Rather they intend to concentrate on such areas as managed 
accounts, servicing. of institutional customers, investment banking and 
corporate finance. One other alternative being discussed is to continue 
to service individual accounts, out to take formidable steps to discourage 
small ticket business. You will recall that a number of firms had already 
taken some steps in this direction before the adoption of the service charge. 

With the renewal of the service charge, the large predominantly 
retail houses should hopefully be able to continue to offer and provide 
service to the general investing public, thus keeping open the routes of 
access to the securities market for individual Investors. Without the 
service charge, It is strikingly clear that a number of firms now offering 
a broad range of services will be placed in immediate financial jeopardy, 
and will move promptly to either change the nature of their business, or 
withdraw from the field entirely. 

« 

The public likely regards the service charge as solely an 
Increase in the cost of buying and selling stocks. However, the com- 
mission revenue covers far more than the costs on each particular 
transaction. A large part of this money is needed to support the 
regulatory systems and the technology necessary to enable the brokerage 
community to furnish the range of services required by customers. This, 
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The Honorable Hamer H. Budge July 16, 1970 

■ . I ■ 

of course, Is difficult for the public customer to appreciate since It 
is not visible to him, and hls immediate. Interests He almost excluslvci/ 
In the securities which are the subject of his transactions. 

In nummary, therefore, we urge the Commission to continue 
the Interim service charge : As stated previously, we believe this . 
charge is vital to permitting firms to continue to service individual 
accounts until such time as a new minimum rate schedule is adopted, 
and without it, a traumatic and unwelcome change will occur in the 
nation's securities Industry. 

• We are attaching herewith summaries of the pertinent results 
of our most recent survey. 

Sincerely yours , 

. ./s/ James W. Walker, Jr. 
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SOME ASPECTS OF IMPACT OF SURCHARGE 
ON SELECTED MEMBER FIRMS 
(Based on Survey of First Twelve Ranking 
Member Firms in Volume of Public Business 
Done on ASE) 


FIRM 

A 

B 

C 

D 

E 

F 

G 

H 

I 

J 

K 

L 


% OF 1S69 
ON ASE 


VOLUME 


NUMBER OF BRANCH 
OFFICES 


APPROXIMATE NUMBER OF •’ 
RF.nTRTERED REPRESENTATIVES 


1.11 

68 

800 

2.01 

#59 

650 ■ 

1.98 

64 

720 

• 

2.49 

101 

1,500 • 

1.77 

94 . 

1,100 

4.14 

127 

1,600 

1.79 

57 

980 

1.78 

69 

1,200 

2.74 

95 

• 

1,500 , 

2.99 

99 

1,450 

2.59 

83 

1,300 

7.87 

133 

3,800 
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FIRM 

NUMBER OF MONTHS IN 
WHICH LOSS SUFFERED 
FROM 1/1/70 - 5/31/70 

• 

PROFIT OR LOSS 
POSITION FOR-FIRST . 

5 MONTHS OF 1970 

APPROXIMATE % OF RETAIL 
COMMISSION INCOME DUE 
TO SURCHARGE 

APPROXIMATE REDUCTIC 

IN EMPLOYEES FROM 
7/1/69 - 5/31/70 

A 

\ 

2 • 

Profit 

24% 

50 

B 

5 

Loss 

23% 

900 ^ 

C 

1 

Loss 

18% 

SO 

D 

5 

Loss • 

24% 

400 

E 

5 

Loss 

23% 

600^ H 

F 

• 

• 

•5 

Loss 

24% 

liiw 

tji 

1000 

• 

G 

0 

Profit 

22% 

> f ' 

50 

• H 

• 2 

Loss 

‘ , 24% 

'350 

I 

i 5- ‘ 

Loss 

24% 

\ 

700 

J 

5 

. . Loss 

24% 

* 1 

•300 

? K 

4 ■ 

Loss ■ 

22% 

• ■ i , 

450 

L 

0 

•Profit. 

# • 

21% 

400 



FIRM 

A 

B 

C 

D 

E 

F 

G 

H 

I 

I 

K 

L 


PROJECTED ESTIMATE COST REDU 
OF % OF EXPENSE. , , ENDANGER! 
REDUCTION SINCE l/70 CAPABILITY 


MARGIN FOR FURTHER ' W ^ 

COST REDUCTION WITHOUT PROSPECT OF OB^I^,^, , ffiCOTMGE ..A^- 


ENDMGERING SERVICE NEW CAPITAL UNDER '" 'TiqffiT BUSINESS IF ^ 

' 'P BRRRNT OtbNDITIONS " SURCHARGE DISCONTIN 

— P-^.. ^ ^ 


10% 

\ 

Limited 

Nil 

*' n V 'Ves 

20% 


None 

Nil 

Yes 

5% 


Limited 

Nil 

Yes 

15% 


None 

Nil 

Yes 

20% 


€ 

None 

Nil 

Yes 

H 

20% . . 

t 

• 

Nor\e 

Nil 

Yes 

10% ■ 


Limited 

Limited 

Yes ■ 

20% • 

■ 

None 

Nil . 

. Yes 

20% 

• 

None 

Nil 

Yes % 

20% 


None 

Nil 

Yes ■ 

15% ■ 

« 

None 

Nil 

Yes 

5% 


Substantial 

Fatf 

Unlikely ' 



FIRM 

FIRM WILL CHANGE MIX 
AND EMPHASIS OF 
BUSINESS IF SURCHARGE 
IS DISCONTINUED 

A 

Yes 

B 

Yes 

c' 

Yes 

D 

Yes 

E 

Yes 

F 

Yes 

G ■ 

Yes 

t 

H ' 

Yes 

I 

Yes 

J 

Yes 

K 

. . Yes 


L 


Possibly 


FIRM MAY BE REQUIRED 
TO REDUCE JSERVICE 
CAPABILITY IF SURCHARGE 
IS DISCOMTINUED 

Yes 

Yes 

Yes 

Yes 

Yes 

Yes 
' 0 

Yes 
Yes 
. Yes 

Yes • . 

Yes 

No 


elimination of 

SURCHARGE COULD 
CAUSE OR HASTEN 
NECESSITY TO 
LIQUIDATE PUBLIC 
BUSINESS * 

Yes 
• Yes 
Yes 
Yes 
Yes 
Yes 
Yes 

t 

Yes 

i 

Yes 

Yes 

Yes 

No 


t 


»■ - 
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For Release Thursday, July 2, 1970 

! ‘ ‘ ■ 

• • , - * • 

Securities and Exchange Commission 
- Washington, D. C. 20549 . • . 

Securities Exchange Act 
Release Tr8924 

The Securities and Exchange Commission today announced that 
its commission rate structure hearing will reconvene at 10:00 a.m. , July 
20, 1970, at the Commission's headquarters 500 North Capitol Street, 
Washington ,- D. C. 20549., to receive testimony and other relevant data 
cr s55phcerning the proposed new minimum commission rates of the New York 
^-~.^ock Exchange, which have been published in Exchange Act Release 
#8920, and other proposals which have been or may be presented. The 
... . .Commis.sipn has requested representatives of the New York Stock Exchange 
o'_.ta appear at that time to present such testimony and relevant data. The 
Commission Invites the other Exchanges and other Interested persons to 
-s' - submit their vlev/s and requests in persons who may wish to present testl- 
r— . jnony or data to file appropriate summaries of their proposed presentation 
with the Secretary of the Commission. 
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9*5 'AMERICAN STOCK EXCHANGE 

b • 

■ p ‘ 

Y 

• • " * 

• July 16, 1970 



The .Honorable. Hamer_H. Budge 
bhaimian . 

Securities arid Exchange Commission 
Washington, D.C. ■'20549 

Dear Chairman Budge: • 
i - — ^ ■ 

I responding to your suggestion at our meeting of July 1 witii 

that we outline our views as to the importance of the 
commissiorf^ rate-making process, and the relationship of that process to the 
exchange markets and the regulation of securities markets. 

sources of income derived by brokers and dealers func- 
nation's securities markets are a vital part of th'* markets 
themselves and must be considered in that context in attempting to resolve 
the. various problems relating to the minimum commission rate schedules of 

exchanges. So far in the pending hearings little attention • 
appears^ to .have. been focused on this important aspect of commission rates. 

Income of "Market Professionals" is Governed by 
*. -the Relationship of the Parties in Securities Transactions 

The. form of compensation or income that a broker or dealer receives 
aa a result of acting in a securities transaction depends upon the nature of the 
relationship between the parties to the transaction. If a broker acts as an agent 
for his customer, he receives a commission; when he acts as a dealer in a 
principal transaction, he derives his income from the difference between the 
purchase and sales price of a security, or the "spread". This is true whether 
the customer is a member of the public or another broker-dealer. 

. .. The Securities Exchange Act defines brokers and dealers--the 
market professionals"— -as a class apart from the public, and provides for 
pen/aslve regulation of their activities in the securities markets. They act as 
the,intetmediaries between members of the investing public, and between issuers 
and the public, in effecting transactions in the regulated securities markets. 


The Honorable Hamer H. Budge 


July 16, 1970 


"Market Professionals" Participate 
In Various Market Systems 


• . "Market professionals" normally function in a number of different 
market systems. These systems include the exchange markets, the nev/ issue 
market, the registered secondary market, the distribution of investment company 
shares, and the over-the-counter market, which is largely a dealer market. 
Within the limits of financial ability and professional qualifications, brokers 
and dealers may function in both capacities in any or all market systems . 


Income of "Market Professionals" is 
Regulated in All Market Systems 


The amount of Income the "market professional" receives in a ■ 
securities transaction is subject to some regulation in all market systems. 

In the over-the-counter market, standards apply to the maximum "spreads" of 
dealers and to the amount of commissions charged by brokers in connection with 
transactions v»*hi,ch are subject to the Rules of Fair Practice of the NASD. Thus, 
the markup policy of the NASD limits the amount of income which a "market 
.professional" may derive from a transaction in most market systems, except 
the exchange i^arkets. In general, the NASD markup policy permits "spreads 
In dealer transactions, or commissions in agency transactions, of up to 5% of 
the value of a transaction, an amount which considerably exceeds the average 
commission on an exchange transaction. Dealer "spreads" in the distribution 
oi investment company shares are regulated under Section 22 of the Investment 
Company Act of 1940. 


In the exchange markets, minimums apply to the commissions charget 
and are enforced by the regulatory authority of the exchanges. These minimums 
for many yaars have averaged slightly over 1% of the dollar value of the 
transaction. • 


—These legal and regulatory patterns mean first’, that a broker-dealer's 
Income is derived either through his commissions, or his "spreads"; second, a 
broker-dealer may, and often does, function as such in all securities markets; 
and, third, the sources of his income as a broker-dealer in different markets 
are regulated to varying extents, and his income as a percent of the value of 
a securities transaction is potentially much greater in markets ocher than 
exchange markets- 


• ^ 


The Honorable Hamer H. Budge 


July 16. 1970 


^ . .... -Distinction pf Market. Systems in terms 

« nf ' ''Ma rket Professionals ‘ Income _ 

• i m mi ■' ' 

. : -irL the 'absence of market o'rganizatlonfor a contrary purpose, a 

d'ei'Jr couid.be expected to participate directly in all transactions invo ving ■ 
the-Rublic . The- opportunity for customers- to meet through their agen s 
effect a.. transaction would rarely occur, Organizing 

promote the frequency by which customers meet through . 

en-ixchange or agency-structured market system.^ The ' 

to subordinate the role of the "professional- , dealing for himself in such a 
market system,-^;. .i::! ct;:: : • '.’.r :: i-. 

As' W view W broad policy’objecti^^ and actions of the SEC over 
th^ years,’ it appears that the Commission has. in the public 
SS sSination of "professionals" dealing.for their own account in favor of 
^agencf system of markets. Therefore, in the context of the present com- 
mission rate hearings, any steps taken by the Commission 

io igency-stniCtured market system would seem Inoonsi-.ent with the policy 
pursued by the SEC for nearly 40 years. 

■ "Market Prolessionai" Income is Integral Part 
i-'T-iV’ ■ of Aqencv-Structured Market System 

: In:arrlvi'ng at reasonable commission rates' for an. exchange. market. 

U rs"necessarV that rates be set at levels which will bind the "market 
professional" to an agency-stractured system, and induce 
profit potential that may be derived from acting as a dealer in another “a* 
system. Equally, the system must be sufficiently be 

able assurance that fixed minimum commission ra.tes ’ 

financially rewarding. Finally, the rate must be suc.h that 

customer of the total transaction will not exceed what be would pay in effecting 
his transaction in another system. - _ 

"" therefore, uniform commission rates In exchange 

' become "unreasonable" become economically unsound as well. The marxet 

pr,S^«ionaT wM functions In most cases as a dealer in other market systems, 
Snd who Is also a member of and responsible for the exchange system, must 
be able to respond to a commission rate structure which, among 

assures the survival of the system. Indeed, exchange 9°''®™°^ J’^rEx^hange" 
nrlmary duty the "promotion of the welfare, purposes and objects of the Exchang 
which is further defined "to provide a securities marketplace where hig.- 
Ttandards ofhonor and integrity shall prevail and to promote and ma.nta.n lust 


150 


The Honorable Hamer H. Budge, July 16, 1970 

and equitable principles of trade and business”. 

* 

In this context, commission rates which become too high permit 
dealer competition to arise away from the exchange system. Such commission 
rates, therefore, cause a loss of business and a weakening of the system 
through the fracturing of the market. In the final analysis, they would be 
“excessive" to the customer who would take his business elsewhere. On the 
other hand, a rate which is too low destroys the "market professionals" 
incentive for membership because of the unattractive income potential. 

Commission rates are developed by the governors of an exchange 
who are aware of these opposing forces and of their own responsibilities. 

They must develop rates to meet the needs of an exchange market that is only 
one of a number of market systems. In developing these rates, they have - 
available not only cost figures and other data, but also broad knowledge and 
experienfce in other market systems. In our view, it is therefore more important 
to examine in detail — and be satisfied with — the process by which rates are 
developed, than, it is to adopt some fonnula related to costs or volume. 

To the extent that^ those involved in the development of rates are 
competitors in various market systems / sharply different views must be 
reconciled in the process of developing commission rates for an exchange. 
Moreover, the process that is followed, the facts that are developed to support 
commission rates, and the judgments that are finally made are subject to SEC 
oversight. This provides an independent judgment, in the public interest, of 
the fairness of the rates and of the process by which they have been developed. 

Conclusions 


From the foregoing analysis, two broad observations can be made: 
one concerns the SEC interest in the agency-structured market system; and the 
second concerns the method that may be employed to improve rate making in 
the context of regulating securities markets. 

If one, accepts all, or even part, of the reasoning outlined above. 

It follows that tha SEC has d vital interest in ajsuring that a securities 
market system which 

. permits public buyers and sellers to meet through 
their agents in a central marketplace to the greatest 
extent possible; 


/ ■/ 


The Honorable Hamer H. Budge 


July i6, 1970 


i.ixj-.s -encourages an agency market where ttansactlons are 

or between the 'quoted bid and asked price 
£*ri-r^ . --’rather than outside the' published bid and asked price 
5.-0 :: -“-''•hg in most dealer markets; 

• • 

; subordinates the foie of the "professional” dealing for 
str'es "-‘" his own account in the market to that of the customer 
ri-.r --■•■•^-represented by his agent and thus tends to reduce the 
'-potenil^'l for conflicts of interest by the parties to a 
■ 'transaction; ■■ J 

• •••j**^******? ••••• .•»•••#• • 

. provides uniform, non-discriminating rates for users 

of the markets; i 

i***^lcc rr. 5 r.* -• *. r/i-* .r • 

:5 2^:-sS/;:avblds the concentration and the*need for excessive 
i.’T. '7 ii'- - ^amounts of capital inherent in a dealer-structured , 

^market; • •; 

-.fv rl'.r^ • provides for disclosure to the public of the price, 

: = " - . - volume and time ®f the transaction, , 

® ' ' 

which,* iii short, incorporates characteristics to serve best the vast majority of 
public investors should not, in the public interest, be permitted to atrophy or 
be discarded unless it' can be clearly established that a better market structure, 
mdeUng these and similar tests of market quality, has been developed. 

,r. - = 5 ; -We' believe that consideration of the exchange market system as an 
agency-structured market and of the public benefits inherent in such a market 
system was given by the Congress when it enacted the Securities Exchange Act 
of 1934, and when it accepted the principles of self-regulation and the com- 
mission rate-making process bound up with the functioning of exchange markets. 
Indeed, it is difficult to rationalize the action of the Congress at that time in 

' any other way. 

As to what may be done to improve the rate-making process, we 
' outlined a suggested detailed procedure in our March 26, 1970 submission to 
the Commission. This procedure included the possibility of requiring a national 
securities exchange, prior to imposing a minimum commission rate schedule, 
to file with the Commission a plan disclosing the process by which suen rotes 
are to bo determined, the frequency with which rates arc to be reviewed, and 
the method of regulating those rotes to assure uniformity of interpretation and 
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enforcement. Sue h a procedure would permit the Commission to take a prope 
flexible approach to this important aspect of market regulation, to see that 
appropriate, changes in rate schedules are effected when the need is demon- 
strated, and to require that exchanges be responsive to changing conditions 

and to constructive suggestions of interested parties. 

/ 

In this connection, we urge the Commission to consider the various 
steps taken by the New York Stock Exchange in developing its new commission 
• Fate schedule submitted on June 30, 1970. We believe that the procedures 
recently followed by the New York Stock Exchange, although not formalized 
by rule, closely parallel many of the features which we have p.roposed for 
. improving the rate-making process. 

While the American Stock Exchange did not participate in the 
development of that rate schedule, we believe a careful analysis of the pro- 
cedures followed will demonstrate the extent to which efforts were made to 
arrive af fair levels of commissions, while at the same time giving appropriate 
attention to the public interest objectives of the central agency market. We 
therefore strongly .urge the Commis sion to give favorable consideration to the 
new rate schedule submitted by the New York Stock Exchange so that it can 
be implemented at the earliest possible time. At the same time, changes in 
the rate-making process may be worked out to bring the commission rate 
hearings to a conclusion. 

Because of time considerations and the urgency of dealing with 
the overall commission rate problem as soon as possible, I am submitting 
this outline and our- suggestions informally in the hope that it may be helpful 
In resolving present commission rate problems, and in charting a course lor 
dealing with these problems in the future. 

Sincerely, 


s/ James W. Walker, Jr. 


Owens 

cy Herlong, Jr. 
B. Smith 
Needham 


cc: 


The Honorable Hugh F. 
The Honorable A. Sydm 
The Honorable Richard 
The Honorable James J. 


, ■ , i- 


-O Sccunnirs AKD EXCIIAH'Gg CiQ.".l5SI0!l 
... \VASH.r.GTC:.. U.C. 20y.9 £}{liMl\ 'P 


MAItllaO **»l» MAIIKC f "» 


March 17, 1971 


•Mr.'r.aiph s. Scul, President 
-Aincrican Steel; C::chnnsc ^ 

■86. Trinity Pi.-cc J 

• _j:KcK"YorU,- lorh 10006 

ttri- jr.nies E. Oovd .“President 
Boston. SlccI: n::c!;snsc 

53 State Street; . 

Bpston,' llsssnchusctts 02109 

'Mr.- A. Wi Ault, President 
•Cfheinnati Steel; Exchange 
■203 Dixie Tcn.-.inal Djildi.t^ 

Cincinnati, Cltio A5202 ^ . 

Mr. Peter M. McPherson, President 
Detroit 'Stach Kxchr.nc.c '' 

•23iA >eriC.lTsc :.t r.uildin^ 

Retrofit:, Michir.an 48226 ^ 

Mr. Michael E. 7obi:i, President 
Midwest Stock KnchaiTlic 
. 120 South La Salle Street 

Chic'aco, Illinois 60603 

m •* 

Mr. Edward T. McCormick, President 
• Kat.ional Stock EKchangc . . 

%l"iludson Street 
Hew York, Hew York 10013 

Mr, Thomas ?. Phelan, President 
Pacific Coast Stock Exchansc 
301 Pine Street 

San Francisco, California • 94104 
Mto-'EHUns Vlcthcrill, President 

Philadcl?hia-Er.itim.orc-l.’r.shinst:on Stock Exchance 
’l7th St’.cet ai;d Stock Exchance Place 
Philadelphia, Pennsylvania 19103 


X, 


7 


Mr. Gcorcc J. Potter, President 


yhihif- P 


Salt Lal:c Stocl; n.'ichense 


39 Kxcluince Place 
Salt.LaUc City, Utah 


S4011 


Mr. C. C. George, President ' 

SpoUane Stock ENchenge 

206 nc'Jio Central T/uildin" . . * • 

‘Spokane, '..’ashington 9920A . . . 

CcntlcfT.on: 

This letter, separately addi'csscd to each of the registered 
national securities (■-.ichanr.cs other than the V.cw York Stock ^-change, 
relates to the Cc.-.iv.iss ion's advice to the IJcw York Stocu Er.cnangc u.i u 
minir.u:a non-uct-.har and intra-ucr.;bor coaraission rates on large, institu- 
tional sire orders are neither necessary nor appropriate. Copies o£ 
the Cc-:ission':. JcLtcrs to the Ikw York Stock C:-:char.gc on this sun 
(E>:c],r.ngc Act Release lios. 9C07, S079, 9056 and 910S) arc enclosed 
oppropriatc consideration by your Exchange. 

. Vie, of course, v;ill expedite consideration of any filings on 
this subject vhicii your cxchengc cuy nnke P^-suant to Rule l/a-8 so 
th<xt they p.ey beco:;ic effective on or before April 5, 1971* 


inccrcly, 





rving^.I. Pollack 
'^Director 


Enclosures 



V.«. 


onKter 

fHC CHAIKMAN 


. I"*!.-' 


(.■.-. . ‘ ^ October 22, 1970 

• • * • * ' 

, ... • • • • 

. ■:MrV. Robert W. H.iack . ’ ' 

’. President . * . 

Ripw York Stock Exchange * 

Eleven' V:all Street ‘ . 

New York, New York 10005 " . 

'Dear Hr I Haack: 

. The Conzjjission has reviewed Llic proposed New York Stock Exchiinge ininir.un 
concniss ion rate schedule which it received June 30, 1970, r.r.d the evidence 
prr?f;nLcd in the public hearings on that subject. As a result of its 
.review, the Comission has concluded that the following segu-ients of the 
schedule are not reasonable: 

•••*•* , • * 

• • , . . . Cor.rniiis ions to be chnre.eJ fer orders of !QQ-/.r:0 shares . 

Tllrt heiieves\th.it the schedule proposed for orders of 

■ . V ■ is ur.rc.-.sonable.i;v’ter-s of the pcrcenta;.:e incroasc 

present rjinir.u:n commission rate schedule 
the rate of cor.rr.is,sions charged’ norc recently with the 
« imposition of the interim service charge in addition to the 
.. - ..-present schedule. Investors purchasing this number of shares 
_ would be required, under the propos.'U,.. to bear an inordinate 
amount of total cemmissioa increase sought by the E:;cha:’.gc:. The 
• Cormission has determined that in-crcases in these particular minimvmi 
' . ■■■■ rates would not be unreasonable if they were reduced in 

•. • the 100 through AOO share order categories at the S40 per share price 
t .-•••: - level, as shown in the schedule bclo;;, with proporticnate reductions 
. .Fpr other price levels in these share order categories. 

*- . / . ■ 

* . : Number of ' Proposed 


Shares 


Incre.ise of 


Reduced To 


(2) Conrnissi ors to bo charged for portion of order.s cxceedinn 
‘ jl00,000 or more. 


The Conmission is of the opinion that fi.xed charges for portions of 
orders in excess of $100,000 arc neither necessary nor appropriate. 


Hr. Robert W.’ BRack 
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/ 


the CoTOii'^aun believes that the rsMlnder of ^br afsi-Rcsrcd in 

unreasonable ar.d that the schedule. If acopted as 
(l> and (2) above, will afford r.tnbcr flra:s an Income 

their' interests end the interests of investors and the ’ ' 

The Conraission’s action is in part predicated upon the "cc. fo. ...e...bc 
firms CO adriuately service the small investor and. ' 

conditioned on the understanding that no member firm which . 

Ms accepted small customer accounts will impose or continue any 
on the size of si-ch customer's order or account and that in connccti n - 

fto will not ch.,rc.n fees in excess o£ the 
The Commission also expects chat the Cxchaar.c will Jake all 
to assure that these revenues will be prudently employe y oo^ition 

■leinbcr org.nniza cions to improve their opcracjons and finn:.ci p - 

consistent with the representations rude by the »^vf 

continuous review of commission clunrgcc. the Cor.rzission-will re ex.m .e 

IZ level and structure of rates for the period follcwiar -uly 31. Iwl. ^ 
For this purpose , the Corriission reoucsts the Exchange as 

but no later than June 30, 1971. to present for ^ a-ou^t'^ 

* new rate schedule of scaled perccuCwige clKnrr.es based upon the a...ou..c 
■tnvpU.cd in an order. Such a rate schedule should be fair rcadxl> 
undLstandable and net present undue problem-s or .ndainistiaci . . 

The Erchanpc also is requested on or before that date to present a plan 
fo? rcasSlc economic access to the New York Stock Exchange for non- ^ 
L*or broUcr-rteaUrs. Further, the Erchanse is “quested “ 

June 30, 1971, to submit appropriate revisions relating to int 

rates . 

Finally, the Co:mnisslon considers it to be necessary to the continuance 
of a system of fixed rates for cxchiingc transactions that a 
system of .accounts as well as uniform and .adequate methods of oos 
allocations be implemenccd. Accordingly, the Exchange should present 
at the earliest practicable date and not later than ..ay 31, ly/i, 
plan for such uniform accounting system. At the same ^ . 

Conroission will be considering such a plan for all registcre 
dealers. . ’ 

If thd c:or.oissiou or its staff can be of assistance to ‘"J 

regard to our suggested oodifications of its proposed schedule, plea.c 

let jxs-know. 


I , 


Sincerely, 


Hamer H. Budge 
Chairman 


v» *1 


EELEASZ^k-irsday, February 11, 1971 


■ " Securities oed Exchange Coxsisslon 
•• • yashirc’tua, D. C. 205A? 


•Securities Erxlvsnse- Act 'Of 19-3^>-— i- 
■Relecss K». ^079 : 




The Securities aai Ejxhsnjc Ccv.raissioa tcday announced that it 
hes concluded that the Kc-r York-StezU Csctuir.r.e should tala* iiisediate 
cctlon to iT:pLca::nt by April 1, 1971 the Cc;:pi3sien'a fir.dln:^ that 
£l>'sd uinL'rva cc.=aisr.ioas en lerpe institutiour-l sir.s2 orders ere 
r>clcber r.acetsary nor r.pprt'priace. (That findin’- contained in 
a' Ctr-Jission lett-ir o£ Cccober 22, 1970 to the New York Stock Exchange 
vhich p"jlir»hjd ns S*?curitiis txahaiige Act Release ho, 9007.) 

Tlic CoctclcrioTi also cr.nclvrJtd fltat, in llr.ht of substantihl ch.mges 
in trading p"tccrns on the Raw York Strek Exchange nnd to gain iurener 
cxpericaco uicu cc-aoct itivc r.tcca,,it voaid not to jeer, if tb-it Exchanse 
provided for c:-.-x 2 £i£iva rates on portions of orders above a level 
hl-ihcr than t?::: VlCO.COD flrxrc r-in-tioned in Ir.s Oateber 22, 1970 
■ letter fc'.i£ ti-.-'.t the rbiat at •.:hicii ccrioatitivc races arc to ccrr.ance. 
Should net f.::c-rrd §500,000. Tlx Co:-;lsaion also xade clear th== iC^ 
eaw no rcasen for cc lay- by- the litr.« York Stock i.:.cr.c.n."c in in^..ic..L.^£, 
oc£:petitivn rates on such orders until .thrt n;:eh:in.;e dctcrurncs 
Vhethcr trx hov its rules regarding institutional r.v:abership saould 

bo caciuled, 

‘ The Co=:als 5 lon *6 letter of February 10, 1971 to the Cxcluinge in 

response" to a February 3, 1971 letter fren the F.xclu»nsc follows; 


February 10, 1971 


Mr. Eobert W. Haack 
Fcesidcnc • 

v^ircii York Ptoci; Exchange 
•t:> Eleven Wall Street 

New York, 1-aw York 10005 

■rt Dteor Hr, lliacU: * . : • 


Afi your February 3, 1971 letter indicates; in early January the 
rCotailssion advised representatives of the Exchange that delay in 
^r.pji'v.antation of the eiijainacion of nininira cOtanission rates on 
iarVe orders for the purpose of enabling the Exchange to undertake 
of vJiether such action should be taken was unacceptable. 

You have described in soxa detail concurrent and subsequent activities 
of the Exchange's Ctrsaictee on H*;cbcrnhip Qualifications concerning 
institutional laaibarsliin. V?c see no reason why the Costs and Revenues 
CcsniCCcc's or the Board's resolution of Che co:.-.ncttCive rate issue^^ 
"cMSt logically await the development of definitive recoritcndacrons 
respecting inatitutioual r.cabcrsuip. As you know, we did not suggest 
in our October 22, 19/0 letter, nor do we now suggest tliat Exchange 
action on the iaplcr.entr.tion of coapetiCivc rates for institutional 
size ord'^rs should await resolution of various issues rcicrred to in 
.the Coaalssion's October 22 letter oPo£ questions concerning Exenange 

Rule 318. 


Accorr|f^;ly, parci arly in view of thn time Chat ' elapsed 
the C<5iViS5 ion's ter of October 22, the' Co.-:^tsf|^^t .belicyns tsP^ 
EKChen;;o should ta^ iemediate action to icplcc^nl^'^y April 1, 1971, 
the Comniisslon's lindiRg that fitted niniisusi coirnlssiuns on instiCu- 
tlcsal rile orders »re i'crth<*T n*»persary nor- opprcpriAtc. In lir.hc 
<»f substantial chanr,cs in crcdXns. patterns oh the. llcv York Stock 
Exchanne and to gain further experience vich ccepstitivs rater., the 
Corsalss ion will net object, to the Exchar.^je's cc.Tr.encln.'* cesrpetitiva 
rates on portions of orders above a- level not higher chan $500,003 
xather tlian at the $103,030 figure ttsntloacd in cur October 22 Icctct* 

. . V :■ Sincerely, . • 


Richard B; Smith 
CorenLss loner 


February 3, 1971 


The Hf>norabJc Jlugh F. Ou'cns 
Cosoir-s loner 

Securities an>i E>:chnn.<;c CortsLs.sion. 
500 Korth Capitol Street, II. U. 
Uashiogcon, 1). C. 20549 


^Deer Coxxissioncr 0'.?ens: . . • 

"Tn “nc'cofda'nce with your request, the purpose of this letter 
Is to- bring the CoenissicMi up to date' on dcvclopcencs with respect- 
to changes in in’SE ccesiission rates since cur letter of December 23, 

W70. 


In our letter of December 23, wo responded to the Cor.-miss ion's 
cocoents'of October 22 on the Eachanqc's Qinixiuu cotznission schedule 
vhlch we Eubmicted to the Conraission on June 30, 1970. Our response 
Included a proposed new interim service charge, contained In a 
-revision to E>:changc Rule 333, which the Board of Governors had 
approved, in principle, on Dccccbcr 23 for discussion with the Cocsnlssion. 

' in' our December 23 letter, we also responded to the other 
entsaents "-r^de in Che Commission's October 22 letter by stctiiig: 

t. 

'•"The Commission's October 22 letter also 
;^_,,...^-««ggests chat fixed minimum charges for portions 
of orders in excess of $100,030 arc neither 
necessary nor appropriate. It is our understand- 
ing that Che Commission. wes not suggesting chat 
• fixed rates on portions of orders ••.bove ■ $100,000 

'• be eliminated iraacdiaccly but rather that it 

expects 'the Exchange to comment on the Commission's 
suggestion within a reasonable period of time. 

We, therefore, propone to undertake, with the cooper- 
ation of the Consnission, a study of a proposal" that 


iit-'jOtJ 


a 

Excbaitgc's oinisua cotialsslon race 5ci»=a«^«. 

the C^^LS Sfia Revenues. Ccrtslttce 

will tc'iJn a review pi tbe other ssr-.acs rai^c^l in 
"•' the Cur.ul5Sioa's IceWr in order thet the E::casn&c 
' 'wy rerpoRd to the v-stions of eccess lor non- 
Rcnber fcroks-r-deelerr, Jatra-ueaber rates and a 
- tinlfev.-. sysujj of ntuear.ts and 
_.-..-by the daces set out ia the Co=ulssj.on s letter 

*. - of October 22.** 


I ' 

;iE.*ra level of flr.ek rites be tA 
i!KC*s Bini:aua cotialssion rote sch 


a part of 
Schedule. 


•i ■ .-in early Jereery. reprcscetetlvr^ of the ^ 30 a »e^er 

.t dlecuealoae eoth with ™ e, on the proponed ’ 

to coneleoc itio^erprolic h«rir.;= could be bold. 

Intcvia service clv.a.c un-il r.rwic*or-i. f -i-r-jc view an 

Jurtter. it . .-.r Ir.Ucrtrd th« tue Cr^,lo. 

nri‘:r.“r-‘-- :-Sa-« a cc~i-ion «tc cheese, aul, eecordiei-ly. 

:cauld be Zplc.:^v:tc^ only by sn^endirs the 

•sulaaittirv. the proposal to tie nf.irnersaip lor b-llc.in,.,. . 

. 4r— '•c*’'‘v''r. the Ccrr.ilss ion iv.Jicotcd that tha 

'•—'•• ? ••. n,r./e*;-Ar 23 letter, ^s quoted above, Lii.»t a stuay 

^ftu eli;L”iiu“f iircAir.i=..^ eoreianioa reten on 

large traiiaacticus waa roc rxccptable. 

km m result it appeared to us th.ac further coasiclerstlon of 
these issues by cL EKchange's Costs and Revenues Caaaittcc was rcqu.r . . 

«hllc these discussions were in progress In * 

Exchonpe's Ccrjaltrce on Kewoerrauip Qualifications ^ ® 

Intensively to develop rccosaundations conceralns in-citutioral 

.li^rthc K«Lse. Ca jaeuary 25, the ^ 

u^-cr apnrorrlcte conditions subject to scii-rcGuir..Q.y 

JJa«i«n: i^UtSeal ^nhership ir. dealrrhle on the h- 
be‘<leterr,ined." The 

the Exchaiise to recoeo'cnd a specific course o. a „rovi<!c the 

this decision. A Suheorrsittec on ' 

Staff with policy guidance and to consider scdf p * 

«!<neo J-nu-rv 25. the SubcoErr.it tee ha.s held several meetings 
I and oSff ^^sk^iLce’lus been worklns diUncntly to cn,,y out the 
dlrc^ions of the CosaitCcc on Membership Qualiiicatlon . 

S^^to^enUy .await Chf dovrio?:r.eut of dc£inlt«vc recor.-r.=r.dr.tions by 
the Coraittcc on Kerabership Qualifications, 

It is the present intention of the Subcoenlttee 
It IS “ , rclatiRg to institutional Membership fer 

develop specific ^ ^ »cnbershLp Qualifications at tne 

iubalssion to the tuU tci-nlttec on \ fco-=aittcc must then 

earliest possible date. Any action by the lull Co.raxti.ee mu 


^f*^^^^u*'*^** E::chnn£».n*s Bonrd of Governor- l;or their ^^idcra- 160 

Specific proposals 4spsct to MetltutionaL 

nc^ership cenw be considered by tha Board oMrovernors Is February 18, 
the. next policy nactias tlia Board. 

Progress clearly depends uijon tUa speed with which the Subcomittec 
end staff can conAlcte their votli and gain approval of the full Ccssiit* 
tee, . . • . 


It cay be thef proposals with resneut to competitive rates could 
be considered by cr.c Board of Governors at the asrss t'.i?ie the issue of 
instltucion.'il rr>r.‘hor.*»hip is brought before the Board. In feet, sosis 
ecsbers feel th-t ccrtpcciclve rates cn some trades should be an 
Integral part of any institutional ccicl»crship proposals and the tv;o 
’Issues uusc be considered and resolved, at the saaic'tlz:e. 

As 1 sa sure the Cooasission appreciates, these nre terribly- 
complicated issrrs, there Ir. little data 6a tha iispact, and both 
Issues are highly controversial within the securities ir-dustry. None- 
theless, ve arc prccccding as rapidly as pcssiblc, as 1. think, chia 
recitation of ror.enn dcvolo7-.vincs dc^.o:r.trates. We will keep the 
Cccoaission advir''d of oar pronrcco. In’ the reantir. a, if the Cc-mlssion 
has any sugsestions in tlics-e areas which assist in our considera- 

tion of tluisc co::plcx issues, t;c will be pleased to hear frcai you. 

• 

Sincciicly, 


Robert U. Haack 
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For RELEASE Ihursday, March 4, 197J. 


SECURITIES AKD EXCiUN^E CO^MISS^O^^ 
• WafihLp^jton, D, C. 


. Sfcurities Exch.?rse Act of 193A 
Release No. 9CSS 


, The Cemission today announced that it has sent a letter dated 

March 2, 1971 to tr.e Kew York Stock Exchange making clear that there • 
Is no justification for the fixing of intra-iacnber lainiroun rates for 
floor brokerage and clear.aiice on the portion of orders v/hich will be 
sebject to co^.netitivc non-menber stoqk oxcliange ccirajission rates. 

The Co:r.aission had previously called for the Exchange to ir.splement 
competitive non-.ncr;ber rates on large, instituticnnl-r. ize orders in 
its letters of October 22, 1970 (Exchange Ace Keleesc N’o. 9007) 
ard rcbrur.ry 10, 1971 (Exchange Ace P.e lease No. 9079). The Con-aission' s 
Msrch 2 lececr follows: 

March 2, 1971 


Mr. Robert Vf. Haack ^ • 

President . * ‘ . 

Kew York Stock Exchange . . 

Eleven Vail Street ^ ‘ ’ 

Kew York, Kew York 10005 

0 ■ * * 

Deer Mr. Hsack; 

• • 

^ We ha%*e received inquiries concerning the matter of NTSE intra-meiabc^ 
rates for floor brokerage and clearance on portions of orders above 
the level at which the Exchange will provide for competitive rates 
pursuant to our February 10. 1971 letter. While that letter did not 
explicitly so state, the Corsnission believes it is clear that ’there 
is no justification for the fixing of -intra-menbor rates on the portion 
®* oxi.cTS which will be subject to competitive nonmember rates. 

He un.":;,stand than a subcommittee of the Cost and Revenues Corrmittce 
has h«eij established to consider the natter of intra-member rates. We 
expect' that the subcommittee, the full consniLcce and the Board will 
take action to .assure that competitive Intra-member rates, also will 
be implemented by April 1, 1971 on portions of orders to which compeci- 
• tive nonnciabcr rates will apply. . . • 

In addition, we arc gf^tified that a subcommittee has been established 
to develop for presentation to the Commission by no later than June 30, 
1971 a proposed revision of the intra-nember charges for floor broker- 
ags and clearance as requested in our October 22, 1970 letter. In 
view of die e.xpro.^sions of concern by non-clearing members of your 
Exchange about the propriety of existing intra-memher r.iinimum rates, 


^ 34*909 

162 ' 

I. • . ■ . . . 

ve c:cpcce, shcuid the n::c::.‘ini;c jir.»;osc. an intra-n.einbcr miniinusi rate 
schedule for floor brokerage and clearance, it will present an adequa' 
self- rcg‘jls'tc«‘y r.‘'tionalc fer Che proposed schedule and that tr.nre wi 
be fair representation of non-clcaring finns on any subcoioaittec w'hic 
nay develop such a schedule. 

Sincerely, 


Hugh F. Owens 
Conraissioner 



’ d 

IE "nlursday. 
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. For RELEASE mrsday, March 11, 1971 ^ 


Securities and Exchange CosTnission 
Washington, D. -C. 20SA9 


Securities Exchange Act of 1934 - 

Release; Mo. 9103 .. 


The Securities and Exchange Cocsiission today announced Chat it 
•had yesterday sent a letter to the Kew York Stock Exchange reaffirming 
the conclusion in its March 8, 1971 letter that Cha continuation of 
nininicn co.rmission races on portions of orders -above $500,000 beyond 
April 2, 1971 would be unreasonable and would be contrary to the 
Exchange Act. The Commission requested the Exchange to so advise its 
nesobers and stated that the conclusions reached in the Comission's 
March 8 letter are not altered by the timing of the E;<:char.ge ‘ s procedural 
steps to amend its constitution or their o-utcenw!. The Cemmission' s 
March 3 letter, tre Kew York Stock Exchange’s response of March 9 
and the Cor;niS3ion’’3 reply of March 10 follov;: 

: , ilarch 8„ 1971 

Robert W. toack • ... 

r Resident ... ‘ . 

■ New York Stock Exchange ■ . • ' ‘ . 

Eleven Wall Street . 

ixcvf York, New York ^ 10005 

: ik« Haaeje: 

* * • • 

;.j. _A.su you will recall, on Kovenber 9, 1970 you wrote to the Cocnissicn 
^stating the Exchange’s assumption Chat the Exchange and its nembers 
; would have a reasonable time to thoroughly study the conclusion in 
;;;.;t_he Co? 2 »ission’s October -22, 1970 letter that nininum conraission rates 
on large, institutional sisc orders are neither necessary nor appfo- 
priatc. On February 10, 1971 the Coataission wrote to you that we would 
-not object if competitive rates wore to apply to the portion of orders 
j which exceed a cut-off point of not more chan $500,000 and stated that 
• • the Exchange should take iE 2 ;cdiaCe action to implement, such competitive 
ratci by April 1, 1971, • 

We "Ohcier.stand that the Exekange and its members have very recently 
• been addressing themselves to a number of questions relating to 
competitive races which arc not yet resolved. Of course, the matter 
of competitive races and related questions h.avc been before the Exchange 
and its membership since October 22, 1970. The Consaission appreciates 
"that/ as In other situacions-such-ar. when the surcharge was adopted, 

. .the Exchange necessarily will bo able to take appropriate interpretive 
."'action after as well as before rule changes arc adopted. 
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.As the Cocmls 
Implciuertt. sue 
April 1. Hov 
occurrirs.' (!ur 
object to. the 
through April 
procptly. ttiet 
portions: of ■ s 
be contrary ■ t 


sioh has previously" advl'sed 'thl^ Exciiangc, .the time to 
h co:npctitiv?. co-raissioa rates vould not csiterd heyond 
over, if operational’ prop lens trould result frc~i the chatige 
irj; the niddlc of-' a- bu3-i;ics5 week, the Correission will not 
.Exchange retaining nininiuji cornission rates on such orders 
2, 1971. Accordingly, your mnbern should be rcivis'ed 
- the • continuatio.n' of- Eiin-i.-ois 2 cctmission rates on those 
erh" orders' LeyovJd tlvat-tisii would' be unreasonable and tiould 
o:thc Exchange 'Jet. • •• • •* - 


bai'caia . rar-: 


•i: Sincerely,' 


•tOR TIS CO’.l'USSIC:? 


Hugh F. 0.;cns 
Coi'tniss loner 


• --Karch 9, 1971 


The Konorabla lhish:F, Owens ' ■ - • 

Office .of rThe Ocv.'.;ii.ss loner •• 

Securit ires. .and Exchange Cor.-aission 
500 11. Capitol Street 
Washington, D, C. 205A9 ’ ' i - - 

• - ^ 

Dear Cesaissioner Owens: .-ti- t; 


As per our discussion ^;ith the Cocaission yesterday itorning, and in 
response, to your letter, of March 8', we- appreciate the opportunity to 
outline Jto. the Ccfiriission wlut- the Exchange is doing to isplccsant 
competitive, rates, on orders exceeding $500,000. 

Before such a change can bo made it is necessary to emend Article XV 
of the Exch.'.-»r.c Constitution do’drin.®’- with' "Co:xiiss ions and Service 
Charges." ;iclc XX of ■ the Ereebange Constitution contains the pro- 
cedure whi... ha Board of Governors must follow in proposing amendments 
to the Co:t. ' ..ution. -Amendments to the Censtitution'ean only be 
approved Oi .tisapproved- by- the -Exchange membership. 

Article XX of the Constitution provides that every proposed amendment 
to the Constitution must be presented in writing at a regular meeting 
of the Board or at a Special Meeting called expressly for rccciviivg it. 
Upon presentation, the proposed aciendmcnt must be laid upon the table 
for at least two weeksT'After the u'iniman tw'o’ week posting period, 
the Board of Governors may approve the amendnenc and subiait it to the 
membership for a vote. 


igr . -0* . O’. ••• ■ 

Article XX also provides that the tine for balloting shall expire at 
the end of two v»coks following .approval and subsissiaa of t..e propose 
-Mendnsnt by tho' Uodfd o'f 'Gdvifnors, ‘Gnlcsi. it the cad of L:.c two wecu 

period less than a majority of' the then i^bcrs have participated in 
■ the -.balloting. -..rt : ' — 

Acdordin^ly.' a riihi^ period of four veeUs is required, assuning 
.n5nbcVr.l>ir. »rpr<.vcl..to .-==nd th. Errctor.nQ Con.«itutlon. 

Excl-^iV'c Rule ‘26 provides t hat "in the case or rnendaent- to Article ..d 
■-L the^’cor.stitutioa "the text cf such cr-eudnent 


• donX.f i^n to 30 days rtthef ti.p„ thy t-d «ccUs requited for e=end- 

nents to .other, Articles of the Constitution. . _ . ■ • 

•^•Th- tir.etdbJc wlisch ifc have been fcliovin^, as .explained to the 
L.nission at the n.-cting yesterday ;.ornihq cans tor a secies of 
c"k.inc'5 to be hnia with varipus groups dealing ''*tn aspects or t c 
■• ■pfobto which have been raised .in connection 

• of corrlission rates which will cone into being witn t..c f 

of competitive c©r.-aission rates. A cccting was iicld yestert.. y ‘ 

■ representatives fren the dperntional side of the ^us^pcss. «nd 
.w.e.rc held today, .with counsel .<?.« the legal questions yn^ch have been 

^■■■.raised'.* . , ■ 1. ■ J-., -"-rt -“r.-rti 

Xb-rtlng i= tobo'Xoid on intro-M.-.Mr r.-itco Id vi^w if the toissioa' 
letter o1 liorch 2, .Aich ue received Use Kedncsd.ry. eotifyiug the 
•Exitanpe th.it it expected that fixed Utra-menhqr rates above the 
' " $500,000 level would also cease to apply. . . ' 

■ “ a Wc’ting of the "full Costs arid Revenues Ccraittcc is 
"■■ this Thursday, IJarch 11, to review the various 

--vill hopefully be developed as a result of the consideration of the 
various ptoblcjas which are .being explored.. _. 

•■' We rognlsc, as -the Corrnission states in its letter of ^ 

‘■•‘the- "-hange will be able to take appropriate interpretative acti 

• • -S hs wfll ss before rule changes are adopted. However, here we 

•art : -a ling with a new structure of cor-.:aission charga.s which, in effect, 
•ovcicurn coraission rates and practices -which have existco in 
tec-iritierSdustry for cany, nany years. In our review we have been 

• atteepting to vis-oalise the practices will 'be 

of cono-titivc rates. It cay be that so:..e of these practices wiii 

. Ini^S CO the public interest and therefore nust be adorosseo by .he 
Expanse prior to the icplccentation of a new ccnmission structure 
rather than" to react to practices* after abuses occur. 


1 - 




N 
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We ojre hoi, -a ’.as beer. rcp==v=“ly er.p’.::i£i2ed to the Co3*nJp«<«n and 
its Staff, pro 7 .c>sinG tl-at the inplcn-intation of conpetitivc rates be 
delayed for the sake of delay. We do fciel, hbvcvcr, that as thorough 
cn exploration of the problca areas as is possible should be done in 
the shortest possible tine. 


As we stated at the meeting vjith the Coii-aission yesterday, wc are 
proposing that a proposed aisendment to the Exchan:*,c Constitution be 
laid upon the tabic at the* policy Ksetlug .of the board of Governors 
on Ksrch IS, Ac you know, ouc-of-tov/n menbers and the three public 
DSial^crs of the Board of Governors do not ordinarily .attend f-l.e -weekly 
ncctings of the Hoard and najor matters arc reserved for the Board at 
the policy nacting held on the third Thureday of the month. 


When the proposed amendment is laid upon the table at the policy Board 
Rccting on llarch IS, wc also plan to propose that the Board rnpaal 
Exchange Rule ii> and thereby shorten the posting period .troa 30 days 
to t»:o weeks. After the cxpirat.ion of th.e ninirvjr. two voci: posting 
period, we v;ill move that the Loard approve the proposed aieendment and 
submit it to the nemkership for ballotinR. As explained prev.iously, 
the niniinm two week balloting period wonld expire on Thtircday, April 15, 
if this schedule is adhered to. 


Wc have asked the Exchange's counsel, Milbank, T\rccd, Hadley and McCloy, 
for its opinion on the legal impact of the last sentence of your letter 
of March 0, 1971, before any notice is sent to the Exchange membership. 

We hope that the Corraicsion appreciates clwxt wc arc working diligently 
on tne questions raised by the implement at ion of a scheme of competitive 
rates and that the Beard of Governors of the Exchange must, absent 
appropriate comuiss.ion action under Section 19(b) of the Securities 
Exchange Act of 1934, adhere to the requirements of the Exchange Consti- 
tution in effecting changes in conmission rates. 

« 

This means that it will not be possible for the Board of Governors, 
acting under the rcquirci.'.sncs of the Exchange Constitution, to implement 
contpctitlvc rates on orders exceeding $500,000 prior to April 1 or 
April 2, but that such rates can be ixide effective as early os April 16. 
However, since April 16 is a Friday, for operational reasons it would 
1 be advisable to make the change effective on the following Monday, 

April 19-.* 

In view of the magnitude of the proposed change, the prospect of the 
continuation cf the existing system of fixed iainitr.u:a cosiaission rates 
for ten additional trading days beyond April 2 docs not sccni unreason- 
able. Whether the Commission's position is legally correct or not, it 
docs not seem t^lat much is accomplished by exposing the ciambcr organi- 
zations and the exchanges to potential lawsuits, which nay be litigated 
for years, to accelerate the implementation of competitive rates on 
larger transactions by a few days. 
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We bone that the Connission will asree and advise us that Jws no 

: XT.., ,o ... 

S«!c^^i““.^Dc•:;,izi^and I hU 'every intention of following throosh 
Sirt this schedule on lurch 18 , If the Cotcnlssion approves. 

. / Vcr> truly yours. 


Robert \K Haack 


Harch 10 , 1971 


Mr. Robert K. K.aack 

President ", 

Kc'i Vork f-tceV. Exchr.nsc 

Elevs^n V/all Street 

Kew York, lie*-* York 10005 

t . • • 

Dear Kr. Ilaack: ... 

This is in reply to your ’ci JJslin rntf strucU.re’by 

aes«lMir^te°ucciun which = JjJ^^'rrlt^fiortrrrlnrebout 

tahe purso-ent to various Provisions c^patl- 

. nodlflcction of f eo«"ionf orders whieh e.-:ceeds $ 500 , 000 . 

r^ail^r/ hcs: preeedoral steps eannot he 
concluded prior to April 16 or perhaps April 19 . 

If this ware .an Initial “^*' 5 o““coSLtf Joor'ceweJn. 

attention on March 8, ve woul followiiu' extensive hearings, 

However, the Cor.nission ® ^ ^ 22 1970 ^and on February 10 , 

vas brought to your attention on October 22 , 1970 

1971 you were advised tlvit . action snould^bc^takc^^^^^ initiated 

dural steps require > \ \ dctcrrainc the tining of the 

earlier, but wc arc r constitution. We do, however, 

procedural steps you P letter of March 8 that the continuation • 

p - rh-rarrs^o’rh^ & 

. rLIk^hcll^vrch: ..-our ncnhcrs Co so advise Chen. ■.:c 


t 


168 


iassune chat of thl=, the prcccdursl steps under your const Itutloni 

'will l>a tn'oen as rj:;>idly as possible, bat the conclusions reached in wr 


letters? torch S arc not altered by the fcisins'of those steps or their 
outcome. 


Sincerely, 


FOR THE C0J2IISSI0II 


Hugh F.. Owens 
Co^aiss loner 







2«. 197, 


• « • 
Wr, Irving n^j _ 

f'viston Of ^3^5^'®°’'’ Director 

Securities ticL'’"'* 

99as^”'’ Capitol street 

“•■lejton, D.c. W. 

®«“- Mr. Pollack.. 


^roufc" caret „ 

® ‘hat minimum 000°”""'®®^°" = edvi-a?® ’®**®r of 

5 over a^. *'® *o the Mo,.. 


ftUngs by the a” ^Prll 2, ’197*,“ *’® "”'^®esonaWe°?tf ®°"”"l'slon 

S. 1971 .“®=' ®° ‘"P‘ ‘hey may ,;2f ""a sub^c, P"!” 

i' "Pcome effective oi rbefo;;'® '"P- 

HrS" '■"■’-p"' “> ■ 

... “"'®®°»P'>'PorconCS“P"^°'en 

’'®«"9 the 9500, 000 ?eve1 

at some 
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Mr. Irving M. Pollacic 


March 26. 1971 


-.K .1 # E^ctengo balieves that the Commlaslon's decision, 

WtiUo focussing on the level of rates, does not come to grips with the 
eeper and more crucial Issues inherent in the concept of fixed minimum 

Jn August, 1968 we expressed in our 
presentation at the Commission Rat© Hearings the following points: 

* • • • • • " . 

: - First,- abolishing the minimum commission 

would undermine the self-regulatory system that 
has been carefully and painstakingly developed 
- . - 'ViSZ : over the last 34 years. If would undo years of 
..progress during which cooperation between 
• . government and tho Exchange has developed. 

-e:i; . It would place upon government the direct burden 
*: ir: : of regulation. 

^ •««••• . . 

::r.r • "Second, if hiinlmum commissions were 
abolished members would lose the economic 
Incentives that tie them to Exchange rules and • 

regulations designed to benefit the public. 

* ' • 

"Third, erosion of membership would follow 
the end of minimum commissions and tho market 
-- itself would deteriorate as the volume of orders 
, was reduced. It WGaid become increasingly 

z' . difficult to maintain the liquidity and continuity 

that are among the market's unique characteristics. 

... "Fourth, research Information and market data 
services which the public needs and expects would 
probably be curtailed. ■ 

• - ''^* * * ^**** abolishing minimum commissions would 

Jeopardize the efforts now underway to Improve the 

. Industry's operations. The Exchange 

end member firms are pressing new projects that 
. ore required to meet future needs. These require 
— — ®.“*»stantlal Investments advanced from the member- 
ship and derived from commission Income. 


1 
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• • • 

Mr. Irving M. PoUack March 2$. 1971 

• * 

• • • . 

"Thus, the possible consequences of 
eliminating xninlinuin ccaiovlsrions pose a 
threat to the public and to the economy as 
well as to the securities Industry. It would 
be reckless to Jeopardize the self-regulatory 
structure of an industry that is devoting Its • 

major efforts to meeting urgent priorities aimed 
at Improving services to the public." * 

While the letter of October 22. 1970 from the Commission 
to the NYSE suggesting eliminating fixed minimum commissions for 
Institutional size orders was previously forwarded to us by a member 
of the Commission's staff, we have not been a party to any of the 
subsequent negotiations between the Commission and the NYSE. As a 
result of articles in the press and through discussions with individuals 
on the staff of the Commission, wo have been aware that such negotiations 
were taking place, but we have not previously been advised as to the 
applicability to this Exchange of the results of those negotiations . 


Nevertheless, we have carefully considered your letter of 
March 17 and have determined that In view of the Commission's position, 
the Exchange is obliged to recommusnd appropriate revisions to Its 
Constitution and Rules to eliminate fixed minimum commissions on that 
portion of an order In excess of $500,000. 

The Exchange hopes that the position which Is currently 
being taken by the Commission in regard to this matter will not cause 
serious harm to the securities markets or the investing public and that 
ft will not result In substantial new regulatory problems. 

The necessary amendments to the Exchange's Constitution 
.and Rules are presently being prepared and it Is anticipated they will 
be submitted to the Board of Governors at its meeting next week on 

If the Board approves these amendments and the Commission 
expedites its consideration of such amendments under Rule l7a-8> we 
plan to subfhit them to the membership for a vote as soon after April I 
as possible. Since the Exchange s Constitution requires a two-week 
period for voting, these revisions to the commission rates could become 
effective , at the earliest, commencing with the opemng of business on 
April 19.- 1971, 
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, Irvluy m , roliack 


X«rch26, 1971 


leaches any further determination^* ***® Commission 

rates, U win base its detcLlnatloM^on*^? "? commission 

communicated to us and will afford the findings which are 

comment on such findings, ^ Exchange an opportunity to 


Slneerolyj 


BSS:rd 


rm RALPH S. SAUL 
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Aprtl 28, 1971 


Mr. Irvlnu M. Pollack. Clreclor •, . 

and Markets . - 

.’. 'l.r^®® Street 

20549 

**’*“*• • .• »* 
••*“ -■•'Dear'Mr. Pollack: 

--minimum no“mtbaraX',;,S -mondmonts eliminating 

•••«*ceae of 5500,000 °l °"“=« »" ' 

that these Rules become effective (w May 3™ mi'” Th 
, l8 requesting acceleration of tha teouirei^ei* ^ Thus, the Exchange 
- Itulo 17a-8. '*® 2‘-<Jay filing period under 

commissions trbe'cha'J^ed'on thi tosf‘'Ti"°"”' ”®” '’“'® requires 
first. Now Rulo 390 result- executions 

Information on orders which thov^*^ specified 

exceeds $5001)00. This will *''® 

the workings of competitive 

etfso. “''® ”‘®® ®'«l fo=“s on nny.problems that may 


• « 

If you have any questions, pleese rail me. 


Slncorel/, 


RJB:mvd 

£nclosuros 


. ■ /5/ RODERT J. SIRIIBAUM 
bcc: Messrs. Saul, Kolton, Walker and Nash . 


SXHIBITB 


fEW RULES 


Comoutatlon of Commissions on Stocks 

« " ' ' « — ""I I ■■■I 

Rule 397. The minimum commission required to be charged under 
Section 2 of Article VI shall be computed on the basis of the lowest priced 
executions first. 

Reports of Executions of Orders Exceeding $500,000 


Rule 398. Promptly following the 10th day of each Calendar month 
each member or member organization shall report the following information to 
the Exchange with respect to each order executed, either as principal or agen 
during the proceeding calendar, month for the purchase or sale of any stock 
admitted to dealings upon the Exchange, where the amount involved in such 
order exceeds $500,000: 


. (1) the name of the stpck; 

• * • 

* 

(2) whether the customer of the member or member organization 
purchased or sold the stock. Where the member or member organization 
liad all or a portion of both sides of the transaction this should be 
indicated and the amount on each side should also be indicated; 

• • 

(3) whether the member or member organization acted as 
agent or principal, or both, and the number of shares on each side of 
the transaction with respect to which the member or member organization 
so acted; 

(4) the date of execution; 

(5) the market or markets where executed; 

i * 

[ • • 

■^(6) the number of shares in the order and the number of shares 
• in each execution included within the order; 

*» • 

(7) the commission or commissions charged on each portion 
of the order; and , 

(8) such other information as the Exchange may from time to 
time require . 

For the purposes of this rule, an order shall be as defined in Article XV, 
Section 2(r)(2) of the Constitution, ' ' 
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SECURITIES AND EXCHANGE tOMMISSION 

WASHINGTON. O.C. 20S4> 



MAR 9 1972 


Mr. Paul Kolton 
President 

•'American Stock Exchange 
86 Trinity Place 
New York, New York 10006 


Dear Mr. Kolton: 

As you krtOv;, the Commission's February 2 Statement on The 
Future Structure of the Securities Markets concluded that 
a reduction to $300,000 is indicated in the breakpoint 
above tvhich commission rates on stock exchange transactions 
'should be competitively determined. We in dicated there that 
■ ^he reduct ion _s.hrm]d fake ef£ect-in Ap jil 197 .2., _after a, 
year's experience with competitive rates on the portion of 
an order exceeding $500,000. Since then we have received 
no evidence which would lead us to conclude that this 
reduction in the breakpoint should not take place on 
schedule. Accordingly, we believe that each exchange should 
b egin tQ_d raft rule changes which may be implemented at th e 
forthcoming March policy me et i nq^ ^f We' wTTl 

certainly advise you stiouTd evidence come to our attention 
between now and April v/hich would require us to change our 
view on your exchange proceeding to lower that breakpoint to 
$300,000 by April. 


The Commission's February 2, 1972 Statement further stated 
that "v/e have also determined to move tov/ard the point at 
Which commission rates o n all orders of -institutional size 
will be, at least in part, subject to competitive rates." 

/In view of the possibility of future Commissioi^ requests for 
/ furtJier_reducti ons in the breakpoint level, y our exchange 
/ should at this time make any ru le cnan’ge's necessary to enable 
( ft .to comply pr'ompfTy wffn sucn^requests. 

“TT-- — — — . ■-.--.■'I 
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March 28, 1972 


Mr. Irving Pollcck • . 

Securilias and Exchange Conimlsslcn 

500 North Capitol Street • ■ ' • 

.Washington, D. C. 205-19 * 

Dear Mr, Pollack; 

EriCloscd for filing pursuant to rorchengo Act Rule 17s-8 ere three 
copies of amendments to the American ^tocJ: Exchange Constitution 
and Rule 390 to effect fno reduction of the breakpoint for negotiated 
rates to tj»o ^300,000 level. 

• • ■ . , • . 

CSiBlrman Ca=oy, In hl= Jotter o» t.4rc!i 9, 1972 tdTf/r. Paul Kolton/ 
^Intod out that the Cosinilasioifa Fetruary 2nd .9tot®inant on tho 
^Future Structure' of tho •Securities Markets concluded tjict this 
reduction should toko effect in April. 

In addition, we understand t.hat tho Mew Yo.-k Stcei: r-xhanoo has 
oetes Kith respect to a similer letter addressed to that Ihtchango to 
oiicct ccmparaoic enanges to become cffectlvo v/itii trades of April 
24th,’ 

Acco.dinoly , v/o request acceferation of the normal 21-doy reviev/ 
period in cresr th<u tho proposed amondmencs may bo formally 
approved bytho Bcerd of C.ovarj'.ors at its next rr.cotlng to bo hold 
yv'ednosday^ h.erch 2jth. This y.-oulcl pormlt implementation of t!ic 
now ^3i;0,b00 orenkpolnt on tho same date oa th-e Hew York Stcok 
Exchange, thus minimising p.xorc.mmlng problems for member firms. 

^ Cholr.man Casey's leitor of March Olh also referred to tho posslblllf/ 
oi future Commission reguasts for further reduction in t!ie broaknolnt 

-i? dxcimngo should at tills tiuio 
.in, iin j chan.; e;; nocossi.ry to onab.io it to comply promptly v/jth 
such ro:;ur;M.;. * . i i ^ i 
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Mr. Irving Pollnc/; • • 

Securities and Kxchonge Commission 


> O'-’ • 

'' . March 2S, IS 72 


It is presently oosslble for Pntr-i 

tho Constlu^tlon flr.d rules „ ‘thin a r.u;-"ts °hf ‘ v^k 

procedures with '"v^— .. u n...o. .ho ixchenge's 

the 2-vveo]: trbll-- o'-lod RRicndments do not call for 

• Further, ne-W ° archengo 

. not be appropriate for this Exchange. * pr«ccdu.Q v/ould 

r-°-?er ° 

please do not hesitate to call mo. ccrni..g r..ct..cr. 

Very .truly yours , 


JTQ'N/din 

Enclosures 


P.S. - 


'h expedite matters, the above letter was read ove- 
the telephone to your secretary today. • 
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t affidavit of ROBERT M. BISHOP IN SUPPORT OF DEFENDANTS* MOTION 

;• FOR summary' judgement AND EXHIBITS ANNEXED 

UNITED STATES DISTRICT COURT 

H 

■ SOUTHERIl DISTRICT OP NEW YORK 

It 

!!-- 


RICHARD A. GORDON, etc.. 


Plaintiff, 


-agalnst- 


new YORK STOCK EXCHANGE, INC., 
: et al . 


T1 Civ. J1196 (mel) 

AFFIDAVIT IN SUPPORT OP 
DEFENDANTS’ MOTION TO 
DISMISS AND FOR SUM^'iAPY 
JUDGMENT I -.ARY 


H 


Defendants . 


j! STATE OP NEW YORK ) 
ii * ss • * 

^ COUNTY OF NEW YORK ) 

it 


I ROBERT M. BISHOP, being duly sworn deposes and says; 

I 1. I am the Director of the Department of Member Firms 

' and Vice President of the defendant New York Stock Exchange, Inc. 

!• 

" (the "NYSE"), reside at 4 Kimball Circle, Westfield, New Jersey 

ji 

'' 07090, and have my business office at 4 New York Plaza, Nev; York, 

|! New York 10005 . I make this affidavit upon personal knowledge, 

ii 

!: my examination of the records of the NYSE and in support of 

iii 

” defendants’ motion for summary Judgment. 

. 

j 2. The NYSE was founded in 1792 and is nov^ a cor- 

' poratlon organized under the laws of the State of New York. 

! Since its Inception, the NYSE’s principal activity has been 
and continues to be to provide for its members and the investing 
' public a two-way auction market in securities listed on the 
NYSE. (A two-way auction market is one in which there is 
' competition not only between buyers and sellers but also among 



I 

I 
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sellers and buyers). At present, there are 1366 members of the 
^ NYSE (membership is only available to individuals) and 527 
member organizations (partnerships and corporations in which at 
' ” least one general partner or director, owning voting stock, is an 

NYSE member) . 

i 3. Since its founding, the NYSE has had and still has 

rules limiting access to NYSE facilities and rules prescribing 
!| the minimum rates of commission to be charged on transactions in 
securities listed on the NYSE, although the level and structure 

I, 

ij of these rates has been changed from time to time. Violation of 

/ i the NYSE's rules with respect to minimum commissions which must 

be charged to non-members has at all times been pxmishable by 

1 '* disciplinary actJ.on against members and member organizations . 

I; 4. Follovjing the enactment of the Securities Exchange 

'Act Of 1934 (the "Exchange Act"), the NYSE on September 11, 193^ j 
i I. ! 

’ submitted to the Securities and Exchange Commission (the "SEC") j 

i an application for registration as a national securities exchange, 

, together with copies of its then Constitution and Rules which 

Included provisions requiring members to charge specified minimum j 

j ' commissions. A copy of the Constitution and Rules relating to j 

, commissions submitted in 1934 is ashexed hereto as Exhibit 1. 

jf i' ■ 5 , The SEC approved the NYSE's application by an 

I '^rder dated September 28. 1934 (copy annexed- as Exhibit 2) making 

registration effective on October 1, 1934, in which the Commission 

expressly stated its finding that the Constitution and Rules of 

' the NYSE "are Just and adequate to Insure fair dealing and 

i '■ po protect investors" and provided "for the expulsion, suspension 

•1 ' , 

. ! I ' 

1 — ' 

J I 
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or dlscipllnlns: of a meEber for conduct or proceeding Inconsistent 
with Just and'eo.ultable principles of trade." 
j .6. Since .such resiscri'.'on on October 1, 193^. the. 

provisions of tr.a>.Cor.sc;'.tutlcn r es crib. in.Fj nlnir.un rates of 
■ concissior. have v/cen = sd by the I '-.'.- £cr.e ten tiircc, .cf--. 

. fective on the folio;:in.:‘ 'jat;;;: 3 j 193B; '"arcr. .v';. 

’ 19l\2; Kovetiber 3, 19‘'7; I.'ovenber 9, 1;'53J f'ay 1, 155c.; . • 

: her 5, 1968; April 5, 1970; April 5, 1971; i:arch 24, 1?72; a'.vc., 
‘April 24, 1972. Each such change v/as recoE.v.ended, and r.ade, on.- 
the basis of factual studies and/or formal reports prepared 
*! by the NYSE or the SEC. Indeed, the coimrJLssion rate structure 

T» 

which is presently in effect is the product of studies by the 
•* NYSE extending over more than a decade , txio maj or studies con- 
ducted by the SEC C P.eport of the Special Study of Securities, 

i 

Markets , House Doc. No. 95* 88th Cong., 1st Sess • (1963) and The _ 
Institutional Investor Study. House Doc. No. 92-64, 92nd Cong., 

1st Sess. (1971)] and public hearings conducted by the SEC ex- 

ii ' 

'.tending over a period of more than three years. 

1 ; 7. In each case of a rule change, the NYSE forthwith 

"i furnished -copies of the rule change to the SEC as required pur- 
! suant to § 6(a)(4) of the Exchange Act and SEC Rule 17a-8. 

il 

.•t 8. At the .tine of the proposed change in commission 

!1 

■ rates in 1958, the SEC ordered an inquiry as to whether such 
changes "appear to be reasonable and in accordance with the stand- 
ards contemplated by the applicable provisions of the Securities 

‘.t ** 

Exchange Act of 1934". (SEC Release announcing study , annexed 
•’as Exhibit 3). The NYSE aided the SEC in making this study by 


I 
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submitting a substantial volume of detailed data and statistical 
information in connection with the finances. Income, expenses 
• and profits of member organizations. 

I • 9. After the compi’.etlon of that study, by letter of 

•January 28, 1959 '(Exhibit *•)» the SEC requested the NYSE to make 
: certain changes in its 1958 rate schedule; and, following a 
series of meetings betvfeen the NYSE and SEC staff, the NYSE com- 
‘plied with the SEC's requests. The completion of the study was 
•.publicly announced in a release dated February 20, 1959 (Exhibit 

ji 

■5), which expressly stated that the aforementioned study was made 

'in accordance with the provisions Imposed upon the Commission by 

!i 

§ 19(b) of the Securities Exchange Act of 193** with respect to 

ii 

the rules relating to "fixing of commission rates", and noted 
•that "after extensive discussions the Exchange is taking steps 

I, 

in line with the suggestions of the Commission." 


10. Even after the SEC had completed its study and 


• had had its findings implemented, however, monitoring and study of ; 

!i ‘ ! 

;;the commission rates continued. The NYSE had then a Special | 

'.Committee on Member Firms Costs and Revenues (the "C&R Committee") 

* I 

; whose delegated function from the Board of Governors was to review 
•and study, on a continuing basis, th^ need for revisions and 
modifications of the commission rate structure to ensure that the 
NYSE fulfilled its federally mandated duty of self-regulation and 
its specific statutorily-imposed responsibilities with respect to 

I 

the fixing of reasonable rates of commission. | 

11. The recent history of the revisions of the NYSE com- 
mission rate structure is of particular Interest, not only because 
the particular changes made are specifically challenged in this 
action, but also because those ch^iges were the product of the 


i 
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most extensive and meticulous analysis that the SEC had ever 
. made of the Issues . 

‘j . ' 

j 12. After implementing the modifications of the com- 

i mission rate transmitted by the SEC to the NYSE in I959, the 
: SEC requested that the NYSE undertake a study as to the need 
. and feasibility of Implementing a volume discount. This project 
;was assigned to the C&R Committee, which commenced Its study 
! In late I962. 

ij 13. After a review of an extensive amount of income 

and expense data relating to member organizations ' securities 
•commission business, the Committee was able to make the preliminary 
determination that, because commission rate structure failed to 
provide any discounts for block trades (i.e., the commission on 
a 10,000-share lot was 100 times the commission on a 100-share 
^jlot), there existed the possibility that large traders would seek 
■ to execute orders off the exchanges at commission rates more I 
i reflective of economies of scale and thus fragment the central 
j market. The C&R Committee concluded that this potential could 
become a real threat to the liquidity, depth and continuity 
, of the central securities auction market because of the growing 
volume of instltutional-slzed business. Furthermore, the 
preliminary investigation of the C&R Committee revealed the 
existence of numerous ingenious reciprocal and rebative prac- 
tices devised by block traders and their agents to circumvent 
the commission rates, such as customer directed "glve-ups.” 
Recognition of the possible existence of these problems In- 
vestigated by the Committee had been expressed In the EEC's 
Re D o rt of the Special Study of Secu r ities Markets . House Doc. No. 

95, Pt. 2, pp. B'ty-et 68th Cong., 1st SesS. (1963). The' ' 

Committee's Initial conclusions substantiated the EEC's stated ' 

. * i * 

. . » 
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concern. 


i 14. In late 1965, the C&R Conunittee reported its 

•1 

'! prelialnary findings In connection with the need for a volume 
discount to the NYSE Board of Governors. In turn, the Board 
of Governors, through the then president of the NYSE, G. Keith 
Funston, relayed the C&R Committee's recommendations to the SEC 
•, by letter dated November 29, 1965. 

i 2 .^^ SEC Chairman Manuel F. Cohen, writing for the 


Commission, replied on December 22, 1965 stating: 


|| "We agree. . . that a volume discount Is 

'i necessary and aopropriate and [under stand] 
i; that the steps are being taken [by the Exch^ge] 
•i to devise a workable arrangement. (Exhibit o} 


;i 16. In light of the SEC's indication of approval of 

a. modification of the commission rate structure, the C&R 
Committee broadened the scope of Its study of the volume discount 
question with an eye toward developing a specific proposal which 
would alleviate, if not eliminate, the problems of give-ups, 
reciprocal practices and market fragmentation. The SEC staff 


was kept periodically advised of the C&R Committee's efforts 
and. on January 2. 1968, the outline of a proposal was submitted 

to the SEC (Exhibit 7). The Commission made no specific re- 

.1 

sponse . 

!i 17. However, on January 26, 1968, the SEC proposed 

its' own rule for adoption by national securities exchanges. Rule 
lOb-10, specifically designed to deal v;lth one aspect of the 
volume discount problem - glve-ups . The substance of the SEC 
proposal was set forth in SEC Securities Exchange Act of 1934 
Release ("SEC Release") No. 8239. Proposed Rule lOb-10 basically 





t 

‘prohibited givc-ups. ■ In conjunction with this announcement the ^ 

•Commission also made public the IIYSE proposal and invited j 

h I 

: Interested' persons to submit written comments with respect to ^ 

the two proposals on or before March 1, 1968. (SEC Release No. 

i 

8239 Is annexed hereto as Exhibit 8) . j 

ji 18. On May 28, 1968, the SEC wrote to the NYSE | 

'stating its belief, based upon the Commission’s extensive and 
continuing study of the con.’^ssion rate structure of national 
securities exchanges, that "changes in the present commission 

r • 

rate structure are required to benefit the Investing public, 

• and. announced its intention to hold public hearings pursuant to j 

its authority under Section 21(a) of the Exchange Act on the rate ^ 

•structure issue commencing July-1, 1968 (Exhibit 9). j 

I 19, That same letter of May 28, 1968 also embodied a i 

' 

request, made pursuant to the Commission's Section 19(b) • 

authority to review and revise NYSE rules fixing reasonable | 

rates of commission, that the NYSE implement, on or before 1 

•. * I 

September 15, 1968, rules in respect of the commission rates eon- ; 

f » 

tained in Article XV of the NYSE Constitution consistent with 
either (a) an SEC-revlsed commission schedule (attached to the : 
May 28, 1968 setter) or (b) the elimination of minimum commissions ^ 
'on all orders in excess of $50,000 including reduction or | 

elimination of the intra-member rate for non-executing member j 

■firms . I 

•i 20. The SEC also emphasized in its letter of May 28, i 

'! 1 

1968 that the Commission's directive was purely an interim step 

made "in the context of [its] responsibilities to consider the | 

national policies embodied both in the securities laws and in the 

antitrust laws." The matters discussed in the May 28, 1968 . j 

letter were simultaneously made public by SEC Release Ho. 8324 
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’(Exhibit 10). 

|j 21. Contenporaneously with the transmittal of the 

? SEC'S letter of May 28, 1969, and the Issuance of SEC Release 
No. 832^1, the Commission promulgated an order directing a public 
' Investigation of the commission rate structure of national 
•securities exchanges and designating hearing officers. (Said 
•‘order is annexed hereto as Exhibit 11). 

i| 22. During the period prior to the commencement of 

"the public hearings scheduled for July 1, 196B, the SEC staff 
and the NYSE v/ere In continual communication, and data re- 
: latino tc ’^/.e' interim revisions of the NYSE's minimum com- 
missior. schedule were reviewed. (See Exhibits 12 and 13). ^ 

!; 23. On June 27, 1968, the NYSE Board of Governors j 

■; approved three basic elements of a new commission rate ! 

! structure — 1) a volume discount; 2) access for non-member ' 

broker-dealers; and 3) prohibition of customer-directed give-ups. 
!.(See Exhibit Special Membership Bulletin of June 27, 1968). 
i| 2i|. On August 8, 1968, the then president of the • 

•NYSE, Robert W. Haack, wrote on behalf of the NYSE, replying 
;to the SEC'S Interim directive stated In the Commission's 
'lletter of May 28, 1968 [Exhibit .9]. In that letter, Haack sub- 
,’mltted for the SEC's consideration the three part proposal 
'approved by the Board of Governors on June 27, 1968, as a means of 
.complying with the Commission's request for Interim changes. A 
part of the proposal was the NYSE's suggestion that the SEC's 
initially recommended form of a volume discount be modified so 
..as to embrace all public orders of more than 1,000 shares of 
stock. (Letter of August 8, 1968 annexed hereto as Exhibit 15). 

:i 25. On August 20. 1968, the NYSE wrote a further 
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i 


186 

^letter to the SEC amplifying the discussion In the August 8, 

1968 letter [Exhibit 15]. , On August 30, 1968, SEC Chairman 
Itenuel Cohen replied to these two letters by modifying the 
commission directive of May 28, 1968, to the NYSE proposal 
with the implicit condition that, if the membership failed to 
adopt the revised schedule, the SEC *3 alternative directive for 
.the elimination of minimum commissions on orders in excess of a 
Certain size might be directed to be Implemented. (Exhibit 16) 

|l 26. By SEC Release Ko. 8399, dated September 1968, 

'the SEC further modified its May 28, 1968, directive by ex- 
‘tendlng the mandated effective date for the interim changes 
’of the schedule from September 15, 1968, to December 5, 1968. 

On December 5, 1968, the NYSE's interim revision including, 

" inter alia , a volume discount in the commission rates to be 
charged on public orders Involving more than 1,000 shares of 
'Stock, became effective. 

i! 27. During the period 1968 to 1970, the securities 

‘industry experienced a tremendous growth in the volume of pubUc 
transactions. Member organizations of the NYSE were forced 
to make drastic and costly expansions to respond to this peak 
demand. Despite efforts to cope with the swell in public trading, 
]the NYSE membership found its facilities overburdened and 
"its resources strained. The volume discount enacted in December, 
’1968, threatened to exert further financial pressures because its 
! predictable effect on commission Income would.be to diminish 
revenues. Moreover, despite increasing costs, there had been no 
•increase in commission levels in nearly a decade. The result 
was that a large percentage of the brokerage firms were unable 
to operate profitably, particularly those member firms handling 


i 


■principally small orders; and the prosr.csis vras for an exacerbation 
of this condition. 

I 28. Thus, on February 13, 1970, the NYSE formally 

presented to the SEC a request for Interim relief (to be Imple- ; 
mented pending conclusion of the rate hearings, commenced on I 

July 1, 1968 and then still In progress) based upon statistical 
evidence documenting the financial distress of the Industry. 

i 

; (Exhibit 17). 

II 29. On Karch I6, 1970, th'e MYSE supplemented its 
presentation of the need of the indust3?y for a commission 

'increase. On March 19, 1970, the NYSE submitted to the SEC 

Its proposal for the necessary relief in the form of a rule 

providing for the Imposition of an Interim service charge. In 

!' addition to the minimum commission chargeable, on all public 

transactions in securities listed on the NYSE Involving 1,000 i 

, 1 
shares of stock or less. (Exhibit 18). j 

I 30. The SEC replied, by letter of April 2, 1970, j 

''stating that the Commission's data confirmed the need for the re- ^ 

i; 

; lief demanded and noting that the financial difficulties prevailing 
In the industry had ''influenced many firms to impose limitations 

i. . ! 

'on their service to small investors". Therefore, the SEC 1 

"continued, it would accept the Imposition of the service charge | 

|l 

(subject to Commission monitoring), provided that its effective ^ 
''term be limited to 90 days and the NYSE take all necessary steps 
; to ensure that full brokerage services be restored for small , 

‘investors. (Exhibit 19) The Interim service charge became | 

effective on April 6, 1970 and was expected to expire on July 6, | 

1970* 

■j 31. Prior to the anticipated expiration date, however, 


I 
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i: 

the ongoing study of NYSE member firm financial data by the 
C&R Committee revealed the necessity of an extension of the In- 
terim service charge. Thus, on June 18, 1970, President Haack 
wrote SEC Chairman Hamer Budge relaying the C&R Committee 
findings and indicating that In light of the length of time 
which would pass before the promulgation and acceptance of a 
•new commission rate structure, an extension of the interim service 
charge for at least an additional 90 days, commencing July 5, 

»* 

.1970, was necessary. 

I 32. One June 29, 1970, the NYSE supplemented its 

proposal for an extension by supplying the SEC v/ith additio.nal 

•! ‘ 

statistical material Justifying the extension of the service ‘ 

i; 

charge. 

j‘ 

il 33. In SEC Release No. 8923 of July 2, 1970, the SEC 

r 1 

announced that the Rate Structure Hearings (then still in ! 

i' i 

progress) would be reconvened on July 13, 1970, for the pui*pose , 

' I 

.of receiving evidence . on the necessity of extending the service j 

i: . ■ _ j 

charge. The SEC stated that it would not take action to terminate ' 

;the service charge pending its determination of the necessity of 

h ' 1 

!i ' . I 

'its extension but conditioned its non-objection upon the same terms 
;and conditions Imposed on Initiation of the charge.- In addition, 

i: ■ ! 

the Commission expressly conditioned the continuation of the sur- , 
charge upon the NYSE's agreement that it would not require the i 

SEC to proceed under Section 19(b) of the 193^ Act if the Comrais- 

1 ; ; 

Sion should determine that the Interim service charge should be 

I 

terminated. (Exhibit 20). , 

* I 

J( Hearings were conducted by the SEC on the extension. 

‘X 

of the service charge during the week of July 13 through July 17 ^ 

i! . ■ : 

I, . • • 

*1 

• I 

P • . ' 


1U9 


• 1970. In addition to the NYSE, testimony v;as received from 

i . 

? the Association of Stock Exchange Firms; Patteson Branch of Branch 

i 

1 1 NYSE member firm); Hans Randolph Relnlsoh and Evelyn 

'Y. Davis (private Investors); the Association of Investment 

il 

Brokers; the National Association of Investment Clubs; Sam Sturnlel 
; (registered representative); National Investor Relations Institute; 

•4 

.and the American Association of Securities Representatives. A 

number of letters were also received in response to the SEC's In- 

ii 

■(Vltation for public comment on the service charge proposal, 
j 35. In preparation for these hearings and pursuant to 

Ijthe SEC's mandate to the NYSE to gauge the Impact of the In- 
•terim service charge, the NYSE Instituted a monitoring program 
which collated data as to the financial condition of the industry 
and Inquired Into 1) what efforts were being made to reduce costs; 

2 ) whether size restrictions on orders were eliminated; and, 3 ) 

i* 

whether steps were being taken to limit withdrawal of capital. 

<! 

n ^ 

jl 3o. The SEC continued to monitor and assess the results 

il 

;|of the NYSE's program of study as to the need and impact of the 

.Interim service charge. SEC approval was not at any time revoked, 

*1 • 

but the Interim service charge was repealed when the present 

r 

;comralsslon rate structure was made effective on March 2 ^, 1972. 
j| 37. On June 30, 1970, the NYSE proposed to the SEC 

•I 

a permanent commission rate schedule, or "rate package", to re- 
place the interim reforms then in effect. Public hearings were 
held by the SEC on its "reasonableness" under the mandate of 
Sections 19(b) and 21(a) of the Exchange Act. (Exchange Act 
Release No. 9007 dated Oct. 22, 1970 annexed hereto as Exhibit 
. 21 ). 


38 . On October 22, I 97 G, Chairman Budge of the SEC wrote 


I 
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jto the NYSE Infornlng It that "fixed charges for portions of 
orders in excess of $100,000 are neither necessary nor approprl- 
_^^ate". (Exhibit 22). Then, on February 10, 1971. the SEC announced 
that "the Exchange should take Immediate action to Implement, by 
April 1, 1971 , the Commission's finding that fixed minimum com- 
missions on instltutlonal-slzed orders were neither necessary nor 
appropriate". The SEC, however. Indicated that, in lieu of the 
^proposed $100,000 "breakpoint" for .negotiated rates, it would ac- 
;.cept $500,000. (Exhibit 23). 

Ij 39. The KYSE responded on March 9, 1971, that the 

!i 

^proposed April 1 deadline did not allow sufficient time to review 
^the SEC's negotiated rate proposal and Implementations of a con- 
stitutional amendment. The SEC reiterated its directive to 
•Implement the negotiated rates at a $500,000 breakpoint and ad- 

‘ I 

monished the NYSE that the maintenance of minimum commission 
rates on portions of orders above $500,000 after the April 1 
^.deadline "would be unreasonable and could be contrary to the 
jExchange Act." (Exhibit 24). 

^0. Despite reservations on the part of the NYSE 

'! • 

that the accelerated procedure for Implementing the new rate pro- 
posal urged by the SEC was not In accord with Section 19(b) of the 
Exchange Act, the NYSE moved as expeditiously as possible to 

j * 

comply and adopted the necessary constitutional changes on 
April 5, 1971. 

!i’ was stressed by the Commission that the new 

.rules and the $500,000 breakpoint did not represent a final deter- 

I 

mlnatlon and that the rules were "experimental". Th? SEC indi- 
cated that both the Commission and the NYSE would monitor the 
Impact of the changes and that revisions could be expected. 


i 


I 42. Pursuant to the SEO's Ulreotlue on nonltorlns, the 

^N«E, elMultaneoualy with the enactment of the rules reearai„B 
.negotiated commission rates on that part of orders l„ excess of 
-,«00.000. adopted Buie 384, which rcQulred each member to report 
■detailed Information on all orders exceeding tSOO.OOO. 

I 43. The NYSE transmitted Its monitoring Information 

, ,on the impact of negotiated commissions In the fo™ „f ouarterly 
.reports. Based upon these data and the ConMlsslon's own studies, 
.the SEC concluded In Its Pehruary E, .1972 ^statement of the Future 
.Structure of the Securities Markets”, that the breakpoint between 
jflxed and negotiated commissions should be lowered from 3500,000 
.to 3300,000 in April, 1972, and noted that if the Exchange failed 
^.to take the required action within 90 days, the Commission would ' 

.move to implement the reduction.’ (Exhibit 25K 

j 44. The SEC reiterated Its conclusion, announced Febru- 

. try 2, 1972, In a letter, dated March 9, 1972, from SEC Chairman 
I William J. Casey to the NYSE, In which It was also Indicated 
,:that further reductions In the breakpoint were being contemplated. 

I; 45. On March 16, 1972, the NYSE Board of Governors 

approved In principle the amendments to the Constitution -.Ich 
would reduce the breakpoint to 3300,000 l„ compliance with the 
directive of the SEC. On March 17 107? 

„ warcn xf, 1972, the proposed amendments 

;were submitted to the SEC. (Exhibit 26). 

; ‘*6. The NYSE then wrote the SEC on March 23. 1972, 

.setting forth the timetable the Board of Oovemors Intended tl 
. follow in Implementing the breakpoint reduction, final action 
by the Board on March 30, 1972; submission to the membership on 
April 12. 1972; and, assuming affirmative action, an effective 


\ 


i 
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•* 

'date of April 24, 1972. The NYSE also indicated it would con- 
/tlnue the monitoring of the Impact of negotiated commission rates ! 

as directed by the SEC. (Exhibit 27). i 

ii • 

A. 47. During the course of this review, study and interim 

H '■ I 

‘revision of the 1958 commission rate structure, the SEC was j 

•; i 

engaged in a series of public hearings which commenced on July 1» ‘ 

1968 and were terminated in 1971 • These hearings and the other ! 

. . , 

regulatory activity during that period with respect to commissions ^ 
•’(described above) resulted in the proposal by the NYSE and | 

•• . I 

'approval by the SEC of the present. commission rate structure, 
i'effectlve March 24, 1972, which repealed the previously adopted 
!.volume discount and the interim service charge and replaced it 
!.with a schedule of commission rates incorporating a cost-related 
.'discount for volume transactions and negotiated rates of com- 
‘misslon on that portion of orders in excess of $300*000* The • 
present commission rates, ho;^ever, may not reflect a final 
‘resolution by the SEC of the commission rate structure. Indeed, 
iboth the NYSE and the SEC Intend to review, on a continuing 
''basis, the propriety and feasibility of reducing the breakpoint 
.•between minimum and negotiated rates after a sufficient- period 
has elapsed under the present rules. 


|i 





Robert W. Bishop 


Sworn to before me this 
•|4th day of December, 1972. 
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f CONSTITUTION .T 


.0—53 






ARTICLE XIX. .. ; ' ' 

Co'mvttjiionf. •, ■; . . i 

*. • I 

• 'Sec. 1. Comirtissloas shall be charged and collected* upon the 
cxcciulori of all c-rders for the purchase or sale for account of others •nd*’*'^** 
of securities admitted to dealings upon the Exchange and these com- 
miss:ons sliall be at rates not less than the rates. in this Article pre- ’ 
scribed; and shad be net and free from any rebate, return, discount or KortUi^ 
allowance made in any shape or manner, or by any method or arrange- S'isViVe# 
mcnl direct or ir.djrcct. No bonus or percentage or portion of a com- 
mission, whether such commission be at or above the rates herein 
cstabllsncd, or any portion of a profit except as may be specifically . ' 

permitted by the Constitution or a Rule adopted by the Governing -* ’■*'*^ 
Commiucc, shall be given, paid or allowed, directly or indirectly, or 
as a'$al£r>' or portion of a salary, to a clerk or person for business sought 
or procured for’any member of the Exchange or hrm registered thereon. 

jScc. 2, Commissions shall be as follp'.Vs: ' ■**' Tenon. 

^ ^ (c) Ou bushujsjcr ponies mi meiKlers of ike Eickcnce/inehdit^l S'"* 
joitif cccouKt ircr.Jccl:ozj tn vhich a i:on~tt:eti:bfr is ir.UrejUd; end'on ••'d’noa^ i: 
^CKsacijcns for partuetj mt ntmhtrs of ike ^ . pi,ToVri. 

Stocks: t- - . . ■ . y .;{::3 etoti*. 

*. (except cs-io Tc.n-nharc-uaiti'.h J.-d .wr.*:, f . t; . =• * ’■ 

’*• Stocks, es' stated bclovr) • ■ ; :\d . • • - ■ . . 


.PRICE . 




RATE PER SHARE .. 




.fc— 


c «• • ‘J ovr.' SHARE .. 

cl ing under .Ofi ^ - - ' As mutually agreed 

bcHiiig at- 50fi and aDovc but undcr.-^ Sr-'-^VAt y.Not less'than Z6 ' ‘ rt* 

Selling at $I and above but under $10 Not less than 7Hj5 '- 

Selling at $10 and above but under $25 •• Not less than 12^4 

Selling at $25 and above but under $50 Not less than' 15p " 

Selling at $50 and above but under $75v.Tr;o.,:a7'Not less than 17^!^ ' ‘ ’ 

Selling at $75 and above but under $iC0 '’b.‘ji.".; : ;Not less than 204 

• Selling at $KD and above but under $200 ’ Not less than 254 

Selling at,$2C0 and above but under $250 . Not less than 304 ■ 

• For each additional $50 in price ^ 5^ additional ' 

! provided, hovrever, that or. evdry tranraction* which involves aa amount *«•« •. 

I of^-or more, the mir.imum’coniin!ssion:shaU be not-Jess than.Sl.OOi 

I ‘A^ijifr.tndcd .Msy 13, 1576. ‘ *••• hnV/.V'.L'.’.; ’i I'l 


• -• 


: . 1 u 


I 

I 


T«<>-c%<trc. 

•o«»toelfc 
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CONSTlTlrriOK— ARTICtE XlX. 


jr:rM.-.T-l-SC 


^ • • • 

. •mutoei.. fOw TEN-SirARE-UKiT Stocks: 

'•. • .« bj the Ccnuoitteei)/ 

. AiTflRccmeats) * . •» 

* • '*•!• ::-^y pxicE., V • j- -f . ; • 

ScJlins at less than $| pbr share - - . ^kare 

; Mint nt-. S. pc. c!:c.f“r,"'-c ^^-r'-^-treed 

■■ f.‘!.=P»---'P»tnndcrSlOO Not l“!' |L“ 20^'' 

*>■ f- mcE .RERil‘oDoV.;:/l ■••' '•’■I 

5eliinsatlcssthan$I0 . • 

• •• .....r Scllins at ^^10 and above, but und^r S 

^ Selling at $100 and above ' ■*' zn- hh^'’ 

■itMsiu;’**;* .. o..;e,'i ■ •„ * _ ••• t: . x'.W.- vO ^2.50 

, c rracE' . ..., 

Selling under 504 • ' • ' RJcnr '' 

Selling at 504 and above, but undert.<i , ;As mb lually agreed 
. Mintnt fdc„d»bov^’L, “^dl i[''?':^^^^^ 

. ■ Sc Ims St f.i and above, but under SlO "“ m'' 

• SeIbngat$lO 'and above *• ^ less than 7^^4 

T* ' ‘i-A^ "i *• Not less tshr-n 154 

*..«!,*«, W On lujtnw-for mtmhrs cj V-l' -■• '• 

' . ^ct.gtven up: < .,.; • i . t a principal it 

stoet, * So'c-- •:•>* • :>!-a ,%.r 

.i.«.d. ta-f Stocks:. ’ ': '• • •• -V;d .v-.v^L 


To 

Bitialien. 


8 toeIn 

. tllUtdi 


. , , ::; 

• s, . ••• ; .-.v 

• . ■'•J'.V, (except ?,s to Tea-sh.'-srei- .;.r..' '|V’'''''V’ 

. • tmit Siochs as stated [■;;{ ^ '"t '* 

.. -i V n;:J ^.v.r j., :;, : ..*: *;; 

. .... Selling under 504 r>Ut:u yirda-.-,,,*,. siure ' 

,. ^^ove but under 

,, .mi-.,:.w!.; Sclcng sat . SI and'.7b6vc bat urdc--Sl^0 

■;=' -Selling at^$I0 and above css tf:=n-1^4. 

• ■•• ■ Seiiing sit $125 and abo-.-e less t.han.o>^^4; 

*K(TeetIve Tuns !«, 19-i'a Ai »r- • ^ r •’ '■".' 

. .0 .•• . ‘Cjcao'ea Ociobcr 29 , 19;4 ,, , 5 ,- • •■••••'•• •■ '••• • .• ?» 
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•IOk TEK*S>iARE-UjaT Stocks: : ^ — '* * ' ' ' ^ Si'iit 'VM 

fas dcsisoated by tho Coramlttco* of - *.-* - " ' • •* * 

Airanscmcttts) ■ . 

trice . • RATE TER SIIARB_‘ 

Selling at less than $1 per share •• •- - ' ' ' -As muluajly agreed^ 

Selling at Si per share and above but under ,S5- Ivot less ^nan . 

Selling at . $5 per share and above but under $10 No: Jess than - • • 

Selling at $10 per share and above '• - 'i Not less than 8jJ • ••• • 

- Rob J f 

-JOk Bonds: • . - ' • ‘ 

’/ .-trice PER $1,000 OC^I.f*; ■ rate’ PER $1,000 

OF PRINCIPAL ■ OF PRINCIPAL ^ 

MngAtlcssa»n$!0 . ■ . 

Scllinc at $10 kndiabove but 'under $100 »*» ? vr*. Noticss than 62Hfi; 

Selling at $100 and above . . ovot.’KoHess than $1.25* 

On SuascRiPTioN Rights: ^;r.Ti;*.vl : : t r ' 


.y„cE - ■ « raciiT 

Selling under 50^ . ^s mutually agre^.* 

Selling at ■SOjJ and above but under $1 ^ •* ;Not less tlian AJ^ ^ 

Selling at - $l and above but under- h $5 ^'*y' Not less than • 

Selling at '• $5'and above but under ' $10 - Not less than '' ^ 

Selling at . $10 and above *• r: .'.'Not Icss than ' • 

‘•■'{c) On business {6r'-rr.emhers of'' tJie' Exchcnie vken a ^rineipc/ tr •••• 

-J -.V.v n'A?. te •'. ;••• ?* *■ • ’ , 

•‘■|On Stocks: 

. - (except as toTea-sharc- , -jc 

• ^ unit SI ociaS, as. stated belo^) ^ jIlv-* •* - *' r;-! "-u 

•• '.price:. ’ i -'j-l.'rn i*:':*’ rate per share 

Selling under 50 ' . •■.•■•••■/ .-'l ' • - 5 : '-•:••• As mutually agreed’* 


f 


I Except that when the amount dealt in is 'less than’ lOd shares oi 
j (lock the conirr.issioa shall be not less tnan -Ip. per-share on 6 t 0 Ch.s eeicictr# 
i telling below $10 per share and 2p per share on ttocKS selling at $10 
i per share and over; • * • •• ■ • ,!l ^ 

» — ■■ ’ V'*'!.T.'C1 !■ ''.H'.lS S.’.J 

•EdectWo June 10, 1525. A* smended January 7, 1931., i -t.i 
' "Ai amended OcVo'beVLt^jVijanu^ 17, 1930, June 29, 1937, and May II, 1933. 
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qok 4 titot;c:; — AJ cnctB. mix.. 


lOTAB, f-lSti. 


■ . ^ Ten-Skare-Ukit Stocks: ; kOv" 

Mtclesred.:^ m . • •' 

. ' dc5:2R?.{cd hj 1*1 J CcsuaittBr* -n: •.•<! v.;n!.* ;o ^ 4 ^ 

' a . » . • . • ' 


. of Arr.'iiisCEicnts) 


*»*«** «*K~ 

a. »..••••• It It 


» • I. . ► rniCE • ^ MATE PER SHARE 

SclHng at less Inati $1 per sjtr-re t. ; .‘As mulual]/ Sisreed'- 

Selling at- $! l^er share ^r.' above but liuder $5 Not Icss than IjJ 
ScIIins at . $5 |VEr share r ite above but under $10 Not less than 2!* 
Scliing at $10 per snare and soove ^ i ».:4 *.•■•■. Not less tlian 4j5 •” i-i , 

Bonds: ' • 

«*.-.l.^.rPR»CKPE?.$l,C0D . ■ fi00.!c;.*».»ATE TER $1,000 

V- '-.OF r.niNClPAE .If/jj;*:':. of PlilNClPAE 

• Selling at less th-in $!0 . • ’ iirNot less than 25^ I- ' 

Selling at $10 and .above b ji tinder $100 *-.5 rv-.v’Not less than 37Hj5 
^ Selling at $100 ana above - * •.-.•wNot less than 75jJ • "i 


Seirid.''** ’ On SuBSCRtPTIO;; E.1CKTS: . SSVWM.'J . : '• ' . .r. 

•• • TRICE ^ RATE TER RIGHT 

Selling under 50>? • •• As mutiK;!;/ tgreed 

Scllins at 50^ and above bvt tinder ...$1 .•>.- .'nNot less than 

• Selling at • $1 and above but vr:ccr ‘.:...$5;.. 1 .Not less than -i 

Selling at $5 and.above bet uncer:.:$10/...f; .Not less than 
Selling at $10 and above ov.-dNot less than 2>^j'..*: . 

WJr; i''*) On.OU-icthi,, of t:.: Uziud Su‘ft,.P,rio Ricof PJ-JUppine 
»“«»• Itlcnds, cr.d Stetis, TerrUtruj. cr.d .VaKiVi/r/i.'iVj ther<in; Bonds or, 
/J-' or less t? rv?:; Seenrities u fiick, pursusni to call 

dr.erti'ise, ere is ce redecTned ii-Uhin t:sehc months: '' ’ '• 

Such rales to mentbers or rcn-.c-.cmbcrs as may be niulually agreed 

• upon; provided, hovrever, that the Ccmn-.iitce cn Qa6t.atibns and Com- 
mission smap dctcr.T.inc spcciai rates on any or rli of the abovc-mcn- 
tipned securities, rcporiing'the sf.rsc to t.hc Governing- Co.mmitice:§ .. 

** •* ** t' ***) 

Sec. 3. If a member of the Exchange, or ’.rirm registered ihcrc'ba 
engages in transactions in tvhidi the mcm.ber or is acting as a dealer 

. in securities of o.'iriard issue, the rates of commission prescribed -in this • 

Article shall not app’y to such transactions if not made on the Exchange: 


OrtetntI 

Ittuci. 


• • # V| 

. however, tin-il such -tnansactioiis shr.ii be subject to such 

. • r"'*’!*_*''**Ai'im:r.c'ec J'jr.t JC, 1?:5 and Jereary 7,‘l?31.' ‘ ■’•••••• i'*'* . •’> .it:.*-’ - 

V, '. • ISce tlio Para-rr.rh {■■}, ■ • •.! . i *■•* ■* ...' . •• •• ' 

.. : . , . ''Ai ar.ieadeU'Ci:c r:: t?. 1923, Jun? 2J, 1928, January 17,' 1930, June 29 , 1932, 

end r.*ay I > f. . i 
• * •- 1A» pr.-.erided D:M.T.:er J6, 1926. , . , . . .• 

. :■ •; tSecjCstel.onpsrcC-lJl. ' •• C --s!. .-.V .-a*.!. 'Vior 

I **• • ;• 'Cl? iv> I* .jv’*; 

f .• • ? I ••• • •lit* ^ • «i »# nr 


i ;’;cir iv> V-* » •>*** 

I ; ' " ••V/J* ,1 i /.*.• * .’.i:.’! ,!it vl I ■•«.! -Jinv' • i“ii luu. ! 

1 ' • . 


K, 
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C~:S7 


reguUtions*as tlie Committee on Quotations and Commissions may from * 

time to time prescribe. ‘ ‘ ‘ ■ 

Sec. 4. N6 member shall make a propoiition for the transaction XmIVSL 
of business at less than the minimum rates of commission prescribed 
■ in this Article. *. ... .. ^ . 

V*-'' - •"s . i.'”. ‘ • 

• '• *«• ••”1' *«• '* r;-'* .«*!;■ •■•i'**-. ‘Jr. • »’ . 

- '*-• ivs ■■ ■• • . *. ■ . 

..‘ it!.i ' 1* l«‘.c J ‘.s'l --ia-.-.-. r/ • 

■- O.V.I t'.f 'a'i. j'-i t;** : '.J ; ■ f . .-j; ' ■ 

• ••• ••• 4 ** •••• 

<••?** % **4 * .••** ‘••it, 'if •••.•*! 

Vi**.'.'"-: i i' . 

.••V-; J"/' •. r- L.r. " . . 

•'.I. ‘‘.V i-. “f .'.v**--** !• i‘ i* • . • • * 


a/* •! * 


• ' ‘V. « ^ ‘s .»• ‘ ..vi'i'.-i ;.«• • *.*1 '* • 

■ .iri .♦.* vtiv ' 

' !«•*. • .’f V'.^; > j ‘.i .2;.;*. -.I-*'! .. 

Nj-V't V: t. .v' .i***}. vL-c •.• v .v; 

••hr Oc.V’vt*: • •b.*ti; .• • *. •> <• 'ft y. :n ;*.* 

■'Ui.J''’' * »•: t,*'’*^* tif 


*u.; • 


• • r.*. • ' • e • . . •« a * • • «k.x’ w < *• a.*« • « • • * » »* a. •i»i' 

►•r.'i'. i I'l* i;*: ;-./.*ri*:'!. 7 T. {•.• •I*'* *. •'. •••.•* t 

.'u:!.* niij-.'c . t i’;-*. s •:( iU- !• i •=i tl‘ • ‘ ' . 

■ '. •; •• : ‘ ^ • •' ■••• 

I'*. hv :f, ;••.■ -•I’jis-r.v ’ 

• -• • • .• - -v . ..• • . ... ■■‘i 

•\\**\ “•* * ' \m'i ^ Xt\ '7 tX'* J*'.^*f* '•* * *-*♦%* .*^* 'f t •• \ ,*f 1 ^ • . * 

oi'. r". • ; i*i.'y jr •j.r.":.- ’ .r c-.=.'-U 

••••i*.'. • , ♦.'■I'.' . -I.- " i*.- • ■' i=- .i . •• ’ 


• • *• * #. 


iM I • V-..*-/ vvo f. • 

'• •/:•. t»'. f'.M.jr. •.•U; • : r *••■ •• • ' ••.• ..';r f;-.’ 

Cm.iJ' :■ ri-:' 

I’ji- <:;r.;r !;r-;" « ■’ ■'••• .. .- s'- . . ’a.?! -n-'ii.v f*" -ri *: * 


•« .- s'- . . ’a.?! -M-'ii.V f*" -ri *: 

* S;;! -.i’. .- . ' - : .1 

* .*! *. •* .« m . 

•ut*; >* ,.'»?• ** 

. A r;:-.}!’': 4 r v'» •i\ • 




.»¥•«}' jLEi or COv^liHIItC COMHlTTEfi' 


©i-iO 


* • • " * ol » 

^ - k’i CIIAPTER VII.’:* •‘ •I's * 

.•.•-••• * •«!; i'-j.-i ■ V’ .*■• *■ ;^mI *«• 

Couimujionr. 

. r * "V- ••••■S : • vri* .-sin 

oEC* I* in irAnsactions v/iicrc- orocrc arc received from .a, non* 

liicmberf and the broker filling lac order is directed to give up another 

broker or clearing firm, the rcrponsibiliiy for collecting "tlic full com- 

•mission specified in Section 2 ; Article. XIX of ilic Constitution shell 

I'reit with tlie broker or cleaHng firm settling the transaction;'- •: • ••» :• 

rh? y • ••• ■ ,■•••■ • ,* •••; : •is<i 1 •' • •.•!*. 1 :i j .*’.* . 

Sec. 2. In transactions v/licre orders arc received from.^ member, 

. and a clearing. firm is given up b/; said member or by his "ordcri* the 
^re^pnniibihty of collecting tne full_ commission .specified in Section 2, 
’Article XIX of the Constitution shall rest with said clearing firm; and 
it shall be the duty of the broker v/ho executes such orders to report 
^tlic transactions tp thc clcaring firm and render ‘h'is pill to them. therefor 
^at.'lhe rat« specified; . a broker v/ho executes ’ ah . order for a. member 

• apd.clcars’.thc wcurity Iiimsclf must.’chargc.tndjratcs’s^^^^^^^ said 

■Section. ’• I ;• ,V i.- : .. . 

. I V.' •! o:'l sn iv.Mjf. ki _V.. 4'.7 - 

v;-*Sec.’ 3.- When'a hon-member shall causcHo be executed in a "market ' 
'aaot in tlic Uiillcd-Statei oit' Canada- an drdcf:for ihc purchase or sale of ' 
siscunties Iislcil-pa-:lhiS'Eschr.iigc,-;.‘?nd"Said purchase or -sale shall be j 
accepted by a-'.xacmber of. this -Exchange,- cr fiini' repsttred' thereon-, ‘ 
.for the, account of said nonrmember, the commission, specified in Section 

•V* .V‘^.;fhnrscd..^e.jhoh-;Wicmbcr 

. in addition to any commission charged by the party or. parties making 
tlie transaction. .o--.-. 1 /? 

. .... * •■i-l • *--.•••; -.--fi - • •(•.'••'I •{-f 

1 *-; whcn.sccuritics are pccivcd dr delivered for a nb'a-mcmbcr, * 

on .a privilege, tlic commission specified in paragraph*. fa) of'.Scclion 2, p 
^ rticlc XlX.of ilic Constitution must be charged.' *” '**- - " ’ *".V 

? Sec.' 5 . When a'member rcccivcs-and'dclivers securities for-another f 
•jncinbcr, the clc.trlng'chargt for said service may- be a rraitcr of mutual “ 
agreement, said c}!.irgcs to be based upon a stipulated sum of •money 
.for each one hundred shares of stockjorjpne thousand dollars .of bonds; 
•the p.aymcnt of a pertain suy^ money for any period of time ;for said 
.scr%'!cc, irrcspccllyc of the* number of shares or amount of bonds cleared, 
is forbidde'm * ■ " - . v-- -;- 

• , ./ti.'jnuoa; ■ • • . • 1 1 -t/;.: r un 

Sec. 6. No member shall without commiss.ioajO.r, for a nofhinal ® 
commission, transact or offer to transact for any ciutomcr.who is dealing " 
in tccuritics dealt in on the Exchiinge, any business in cotton, grain, 
produce of other commodities. . . . • 

— • • , ■ j 

*Ai tmended N'ovemlisr 33, 1927. • '• 

. WV. pMl;.* '• i 
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HC .committee— tCHAITER VII. 


" ' Sec/. 7. No member shall .•>grce to give reciprocal business in cotton, 
neeiiiu. produce or other commodities,' dependent upon the amount of 

. business received by him in securities dealt in on the Exchange. 

execution of. ‘‘bunched” orders, nithout tlm charging 
*i;: ®^**'‘^ ’^'=‘l“‘^®‘^ ‘^o»‘'5»‘ssibn, isforbiddcn.\ \ 

• ’! : ;...• . ‘i.;!.! • •; ••:. ji.j li.i,.; 

Sec. 9. Any agreement or.' arrangement between a member and his 
Eo**x^ EuslomCr, whereby speciat'and tIn.usiSal'ratcs:.of!intcrctt> arc- given'or 
ednocM. money advanced upon unusu.M terms, - wltht intent.to give special or 
• h advani.Tgc to such customer, for the. purpose of securing his 

’* ■ ^®-biddcn. ' .. ■ :• .... 

JSUif'u.VL' '■ Transactiens in securities dealt in on the Kfc'w Yorlc Stoclc Exchange 


iRUrct 

imticKCH 

C!om« 


at any time prior Vo i!ic actual date of settlement In New York' or at 
• ■ * ttme'subsequen’t thereto in the ease of purchases, interest, at'.n'dt 

less than' Uie appro.xi.'nalc ruling rates ' for hioncy, for 'the full . time 
involved must be deducted or added as the ease may be. 

MfwV^ ■' ^Tansactioas wherc thc amount of interest is less than $1.C0; the 
of.thc. interest-involved may be waived at the- 'discretion of 
-the ;.>ncmbcr. •• Any...ibuse 6f..llu5-privilcge may be held to be an act 
,«!.««;> detrimental, to the intcrcstand welfare ofthe Exchange... -r/. [.jj-jn-ot; 

l-hortHlM. ■'kn>l:o-.v.an^^ iutcrest on'short salc’s’of'Et'ock’.Bhali hot 

lie riore than'thc lean market retts for tho'itock's borrowed or uied for 
Wch ihort sales; ' 

i o-!J 


direct or indirect inl’crcst',"and'a‘ reverse operation iipoa'thc' Exchange 
“bout the same time; wherein thc-dificrcncc bctwccn the purchase 
• and sale prices is less than the recognized commissionlon such' a.pufchnse 

■ >: .• '•.■51 I. /J.:;-! vI •.•! I;. !>!!.■; ..it-jni-i-p/:: 

kinihr cJ«"‘ lo- ilC.* d'-!-/* S-'V 


Vrinihr 

lute. 


=»Amc..<5e<i'hlky25,’l52i^ iucwo JCj.iiiv/ ll,;d< -A'. .i» .:>>!> 

^ i*ii *>I jji-.-.-i.-.i'i ,!i’>i.-.;i.'.'ai!.o 

ni fe;;-..iij-uil '{iii: .jystiubxil -.till no ni tlr.-i'i a-iilhu-j-./-''. iii 
•• • ^ • -.lellihomnno TiiiJo K> t-jiibin»| ‘ 

‘ ,tt i»<Imivi>V! t/ihiisiiiE iA* 
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USjim. f*V-. i 


KULCS or GOVCRIIIKC COMHlTTCE--CHArTER Vllt 


C— 103 


*Sec. 13. No member slmll assume for bis own account or for the 
account of his firm, a contract made for a customer after a loss to the 
customer h.is been established or ascertained- unless the cointract was . 

made by mistake or unless the consent of the Committee on Quotations , . 

■ and Commissions has first been obtained • • ' ' . • ’ ■ 

fScc. 14. Unless otherwise agreed by the parties concerned, all 
pj.ymcnis between members of the Exchange or. account of commissions 
on business svh.cn a principal is given up eh.tli be m.adc through Stock . . " • 

Clearing Corporation as provided in its By-Lav/t and Rules. > • • 

'*A^tcdOcttl-;rJf.,i9J7; •' ’••■••j.''Vrii,';-.r.ir..k' l-a- 

|/.do?ud.S!}.-Unk!r,t<,.1932—tfIctlive October..!, l?52.ii|-‘e-**i-.;», ..i ad-’iiro.'i'* . 

to tiic jj'i'i-.n'.-ii H".:-.!!!-.-.! (?y re-;civ^- ti'c !!r.|-r..\'.-if .^f tlm CVi». 

r.situ-<: of i-ier-t..., ■ • ••... • ; 

to»c. ■«. yo ir.r.'i'.l'C' i-f 'he K.'ci'afi'p: r-r fill-:; r-g-::rri:ii I 'i.-' 

fli.-di i:.}!!-.’ .’.•*/ tn.irk. t ■|o:j».r'i;iiI»-.„e t j.- al.,nl; h .i--. b.v:t 

\y: iHtli »:'rn!'<;e by i* li.irtiu-i ff ;>.-s.li fiijn. S'-eli .ii'.pTT-v.l l«i- ‘ • 

t videiscc.' by eviij-i:.,fiU''i!!. jignr.d by .•'itch ii!C*«5l'*;r '.-r .-iiV-'i • .• 

i.viudit-fj t'it. '.irifi-. of the ju*i'.s<-n «vh-'» w/ob: :ke .-m .vs cx.i.'.S 
of SMfh •.■■i.ifV.iU 'elUT.- .’’v.'.'li ci^py so .''..-.li bj s:» i-Ji 

. of ihf r«voi-d:s <•-/ fsjr.h ir!t;i.-‘.!-*'r- or Tiini .mi'J ••ii:-'i '•'s ’• .• •' 

If! '".ised :-r.it l-en.'-l llirc-.*. •/o-v.'J. Any comi.>si''i5.'.v.ii'ii cci'l.»h’.:si!: fi'-'r' . 
ci-r.'i. of I'lir.iiscsi :»r' rn.'rVv't, fin.Tin.'.iTl or ollicf .resn-rul • r 

c-' ntaintssv; .ttlv-'iti-.in^j.m.-.irs-', 0 .^ r;;>t(’.'r intc.n-'«.i V.' Miis’i li.'-U- inlcstV' . . 

in piirii;-i.’i.'.r !rL‘ii!ii.:ri, or hi ih-' m.-f!:'.;!. ';irov!(:i:'.l tlie n .mv. yMs-d'.r,s • . 

.•mj' priisiod, iri;::ii'-5.’',p.»j.h'd. oj- vviitisn: lirrli!.'.?, lot'i-r or i;i-ms>.ij:ii*”.s. ; 

• tin*. I?/ h '.I ■ li.er >>i i.b.-"tiis .il ft'ple.s .'ise d'.c.IV;' pnbli'I.ed,- 'li -.v ; ; 

I' ie- ..(yj-ii. r \r!ri' !• '.J o.'Uhio.-iti'.n, srr.strnii'.l'"..!- to '■ 

;• ii!ca>-v ■.b.-i’ of jvrw’iJ'i Wh;,..-ir-J ni'f^yerilic- ’ , T 

tsesti-'.i ..hi-li; .-.f. ili.r ; !.Mis''oc5.l''!r., be lierr-i-d .i,- • ' 


« . r.•.'•( 


’•i\ ^ .<drO»v..o!':r XMj 
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;;Nev/ Mork Stoel 
iVi5.e:«v'-ork> 11 
..y. \ \ . 

'?Qcnt3xuen:?.'-. 


BECUHITIES /)IJD JiJICtliiiJGB COralJlSSIOII \ 

• - • 'Washington', 0. *■ /; ••••;••. . = 

'■\ ■; ; •'. ’• '•' ■ ■•. :':••■ ■ v • -i ■ • '. ■ ■■•••• . • V, • ’ ■ ■ • • • ■ ■ '. 

. • • ■ • The' B jiVv' !>!OnK 'STOCK ' EXCiiAr.'lJE ha'^iig ' appli ed 'to the ' ’ Conmii s sa. on • : 
:’W fe"i 3 tratioa- as a national securities .exchanp, pursuant -to 
‘■•qoobion 6 of 'Citlo I of the Securities i:'xc’nr?jigo- and 
'ifc 'siyjearin-'' to the Commission upon .such cxaraination as, unuer the , jj.. 
'iLitSioS'cif tino/the Cosralsslon hasitad opportomity 

fiho rfilonce no« b3foro It, that 

.rto bo oble.to. comply ,T, 1th the provisions Oi ^aicl uUe , , 

'•rnirx? nnd atloils ' tliersunder. ana that tne rules oi s^iu oy.i.. i 

■•rS rnd^ddecuate to- ensure- fair dealing and-.to protect >.nvns.^ors, 

2 rJd ol; iSd Title, ond.it o-urther appcur-*^ ^ 




/ ^ y** •*" •* . .• B # - ** 

A* * y. • • • •’• •* '** \ •» *♦ •** •• * **s*»^», *» i • . * "* • • • * • 

A.*** . *3 • •• •.• •«•.••• • • *;• ••! 

• *«%•*••*•*. • * • • • » t • * ***«^ 

! • ••.►.' •• • ^ . • . . • • . • -• •.• • : 

O . •'• ••-••*.•••.■. ’ . * Vfc 

• . fvpocare at any. tine to tho ’Coir.r.ilDBloh, nithcr uoon'.V^ 

a .icarlnp on nuch queotlon at rrhlcli nny- intnrcotcd party may ' ‘ *; 
np;)oivr, or o«xinrv;ico, • that naid axohonnc Iri any roopuct io not 

to "be ahio to- comply r/lth oaid tltlo nnd Bald ’ 
xu.ica f-nn rejrulinjlona, or' that, the rules of Bald • exchanpo In any •'.■ 
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For lU^JOIATE'Rclcaso Monday, April 14, 1950 


O •. 


. seammEs and exchange ooismission 

Vashington, 0.C, 


Securities Ex'chango Act o£ 1934 
. Roleaso No. 5670 


, !rhc Securities nnd Exchange €oic.iii5sion has announced thot It has directed 
its nta£t to conduct n study of tho commission, rates to bo charged by members' and 

• 4 

^ member firms of. the New York Stock Exchange under a recent amendment of Its con- 

» • • 

stltutinn to bo effective May 1, 1950, nnd to report to tho Commission whether 

such cowaisslon rates and other charges appear to bo reasonablo and in accordaheo 

with the standards contemplated by applicable provisions of tho Securities 

. . ' .1 • • 

Exchange Act. .of 1934. . 

* , • * .* ♦ ^ » 

... • • , ...* 

. Section 19(b) of tho Securities Exchange Act of 1934 imposes on tho Com-. 

* * I • ’ 

mission certain responsibilities -and duties with respect to tho rules of national 

. securltj^ exchanges, including rules in respect of such matters as the, fixing ' 

• • • , 

* . ; .’^cssonablo rates of commission and other charges. .• * . •• i . 

:■ /. • .* . 1 . 

Edward .N. Gadsby made' tho following comment v/lth respect to ' the . • 

' i' ■ ■ * ' ' . 

. ’ Cofftraission's study:. • • ' • • 

" I 


■ • 

study of the Exchange's commission rates should, 
be taken^as an indication th.at the Commission believes 

ites 

whether 


be taken^as nn indication th.at the Commission believe 
^ Exchangc/srTcccntly-adopicd increase in commission ra 
• may bd i.-riproper or unjustified, A determination as to wh 



•j. ' 


*■.*’*.. ' •.,* ^ ' V. **V •*. ‘**1*^, * ■* *•**’^’‘*•1, * M*** * . '* * * ** V ' * 

*•« *r .*' * t *,*••»•••* * . * * * .•**» • * ••***•.** * ,*♦’ *.»••* * ^ 

, • . • .< • . • • • •• , .3 » ' * ’,* * • • •• #• *.*' »*»*•«•.»»*» ‘ * J t * • # 

•• .• tr ♦.'•••• .ifl - • 

* ' * ••'**•••"*.* • ‘ ^ 

‘ • • • • *••••, i 
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Security and exchange Commission 

Washington 23 , D. a - 
•• •.’ »•• .. 


• • * 


;• • .-J -••..••.•*••■ •i*'**.'!' ^ Jonuoty 28» .1959 ■ ••• ' 

• • : ;- -A v‘*» 

• • ■ . " f ^ * 

- ‘ f i .. •... •. •• •, 

Mr* Edward C* Gray • • "• i’ * ' ./• • . . 

ExccuUivc Vico President: '• * " . ,« • 

Mow York Stock Exchansc • ■ "• 

11 Vlall Street • 

• New York 5, N. Y* * - 

, • * 

Dear Mr* Gray: , ■ _ • . 

In accordance with our discussions on January 27, 1959, . .* 

attachc-d herewith is a release which would be Issued by the Commission 
in substantially this form , if the Board of Governors of the Exchanse 
should approve .the staff proposalsi relating to coamission rates* You 
will note that a percentage figure is- omitted from the second sentence 
of the next to the last paragraph of the release* The precise percent- 
age figure would depend upon the commission rate schedule approved by , 

• thQ Board of Governors, 

• • 

. . . . ■ » 

In order to Insure that there ia complete understanding as to 
the proposals vrhich arc being considered by the Special Committee on 
Member Flx*m Costs and Revenues I think it important to epcciflcaliy • 

, enumerate them; . 

• • • * 

1* Aproposed Exchange rule substantially in the form of the’ 
Exchange draft dated December 31, 1958. I understand that at the 
suggestion of the staff of the Commission the Special Coamittce will 
■give: consideration to amending that rule to provide that, in addition • 
to proposed amendments to Article XV of the Exchange Constitution 
relating to rates of comralssion, the rule would cover proposed rules 
under Section 9 of Article XV relating to service charges* 

• • • 

. 2* A proposed letter from Keith Funston, Fresldcnt of the 
, Excliange, to Philip A. Loomis, Ji:*, Director of the Division of Trading 
and E::changcs, substantially in the 'form of the draft letter submitted . 
to you on January 27, 1559* 

■ 3, A proposed amendment to. Article XV of the Exchange 

Constitution providing Cor a nerw commission rate schedule substantinlly 
. along the lines of one of the SEC Suggested Schedules A, B .or C prc«’ 
sented to you on Jnnuaiy' 27, 1959* I understand that you will advise 
us of the precise schedule v:\ich in to be considered by the Special ' 
ComaUttec ao meeting the objections made by the staff* ‘ 


I 


"O 


24)5 




iilm Eduard C* Gray 


\ 


4« A proposed aincndaient to Article JCV providing for the 
cllialnaClon of the "round turn" cotmlsclon rate on transactions., 

. 

5. An agreement to preparo an outline for a cost study in 

consultation with the staff of the Con^mission vhich study would bo . ,, 

-Bade by experts employed for that .purpose by the Exchange. ' 

6. A rccxaninatloa by the Special CoEalttec-on Member Flra ' 

Costa end Revonuos of the use of the round lot as the basis for the 
rate structure. . 

■■■ . ■ . .'V..' 

7. An undertaking by the Exchange to consult with the staff .• 

of the Commission for the purpose of developing and refining the .• • 
income and expense survey of member firms as a nouvce of data in con“- • . 
nection with commission rates. -'r' V 

.. . . ..V 

If the Special Committee determines not to recommend thd / 

staff proposals to the Board of Governors, I would appreciate bciTag 
advised as soon as possible. -If both the Special Committee and thd 
Board of Governors accept the staff proposals and the two amendments 
to the Exchange. Constitution are submitted to the membership, , I should 
point out that in the event that the E>:changc membership does not * 
approve' the proposed changes in the rate echcdulfe the position of the 
Commission and the action it might take, would be Gubctantially the oamo . 



:> • -rir; Philip'A. Loomis, 



'• ‘ *v»» »• •/ * i • *.* 

.. .'.. r: C.-;-;;''/;' • 

.•t.. f'VV. 




ORAFT 


For 1^£-1E0IATE H£L&\SE 


SECURITIES. AND EXQIMKE CCWMISSIOM 
Vashlngton 25t D*C« 


SECURITIES EXCUAl^SS ACT OP 1934 
Release Kbc 


The Sccurlfioa and Exchanco Cortnisslon announced today that 
. Its staff had conipletcd a study of consiission rat^s charsed by members •' . 
•of the New York Stock Eccehanse as a result of an Increase in commission .. .■ 
rates adopted by the E;<change on May 1958* . 

* ‘^y ,'•/ • 

* The study, announced in Securities Ertchan&c Act Release No® / 
;.5678i dated April 14, 1958, was made in vicxj of. the rcsponsibiliti'^S 
. and duties imposed upon the Cemnission by Section 19(b) of the Sccurl* . •_ .• 

, . ties Eicchansc Act of 1934 with respect to the rules of national . 

•• cccuritics cccchanses, including rules relating to the filing of com- ’ ‘ 

; mission rates. . • ! 

The conclusions reached by the staff were the subject of ’ '• •• ‘ 

■ extensive discussions with the Exchange following which the Exchange • ..'“v 
, is taking various steps confomUng tb the suggestions of the staff. 

• • , * • • $■ . 

• Tltc steps to be taken fall into three- general areas: first,- 

the giving of greater .advance notice to the Commission and to the public ’ - ‘ 
v concerning proposed changes in commission rates and other charges; ' ■*. 

■•secondly, the initiation of certain studies by the Exchange In colla- '• • 

boratior* with the Conmission in respect to the rate structure and the .*'■ 

dcvelop;.:cnt and presentation of information concerning the costs - ' 

• incurred by member firms in the securities commission business; and V. : 

tiiirdly, the making of certain reductions in commission rates for email / 
value transactions together with the elimination of the so-called 
‘' 2 .-ound-turn" commission rate. ‘ ' 

With respect to advance notice, ‘the E::change has amended its 
rules to provide a pu'olic announcement of any proposal to change commis- 

■ sion rates or other charges 30 days in advance of action by the Board of 

Governors of cl-.c fbichange. The Exchange has also given assurances that' 
it will- keep tiic Ccr.mission ndv.iscd of any steps token by the Excluinge 
looking towards such change. • . ' 

An E>:changc cc.— littcc will reexamine fne use of the round-lot as 
the basis for the rate structure ns compared with the use of a schedule 
primarily based upoii the amount of c'oncy Involved ,in the transaction. 

The Exchange also proposes to study the possibility of improving its income 

• and c:cpcnr.a survey of member firms os a source of data in connection with 

• • * • * » . * • \ • . . * • . * . * .• • ‘ 
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. . the staff' of the Commission, 

coTCiissioii rates and, In consultatl be made by experts 

; to prepare an outline of a cost study -vUich vould be made uy exp 

employed for that purpose by the Exchance. 

< ^hen»•elvc 3 the Board of Governoro 

Ulth rcsDCCt to commission rates cncm^ci^t-j <>»»•<% 

. oJ the'Exchatiso h=a ojjrovcJ a •’“f °“f . coairals. 

aehcdule Eor autalsaloa to tho "“5=”'“? '“f ““™."i“r„„°o=cd 

■• tup tho cllmlottiot. o£ tho to-colUd . rouad-turo to^as. 


that a apooial ditcooat tor tins typo o. _ Usctlvo. 

; and tho toohanao Jolt, thaj: It had not acalevod Its desire i ^ 

■■■'■ '■ ■ •rhe'Erthsaso coopMotM fully ulth the oto££ of the Consloslon 

■ “rs^'A^^ad ^SrSo^StotlvrorrLiu. in UoaplK! 


.•••••/.?* 'll • **t****.r **,* f, i-. • v\ . j- •;» ,,. 

y>.:- •>‘'','..V,;V y' .-•••■•. '■“• .!'<''Vf '• ■•'■ >■'.»•• .:••■ f i)’’ **,■' V '■' ’ ••*■*'• ! ' ‘ ■•. ■''• ’ •' 


%••*;. • . > T* -i 4* J.* .V ‘ • • . V* • 

■•h'' '!,'.••<< 'V j •••*•'.•'• •' .* V '"■■'*;■■’''■•'■■ ‘■'•V*' •’.*'•*'. •• ■o*''*’ t ‘ • ;•■•' • ’ 

••<•••.. .., .. 7 v,.*'.-. ‘ v >■-< !•;.•: • .•-• - .•■' • - » ■• •• •• • 


o • ■ ■ o 

Fojf L'I>ru . I.\TE Release Friday, February 20, 1959 ■ 




SECURITISS AKO EXCHANGE COMMISSION 
• Uashlnston^ D* C« 


Securities ExchanGQ-Act o£ 1934 
Release No*’ 5889 


The Securities and Exchange Cornaiission announced today that 
its BtoOt* had conplctcd a study o£ comnlssion rt^ces cUar&cd by 
members of the New York Stock Exchancc'as a result of an increase In 
conTTiission rates adopted by the Exchange oh Hay 1, 1958* 

The study, announced in Securities Dcchanse Act Release No* 
5678, dated April 14,' 1958, was made Itif view of the responsibilities 
and duties imposed upon the Commission by Section 19(b) of the Securi**.' 
ties Exchange A.ct of 1934 with respect to the’ rules of national . 
securities cxchanoes, includins rules relatins to the flxinfi of 

• • commission rates. 

• • . • * 

After extensive discussions the Exchan&d is tahlna steps in 
: line with the suegestions of the Cotnnission* 

These steps fall into thi*cc General areas* ' Firstly, the 
making of certain reductions in conaiission rates on transactions under 
■ $2,400 together with the elimination of the so-called "round-turn" 

. commission racc;_ secondly, the initiation of further studies by Che 
• Exchange in collaboration with the Conmission in respect to the rate . 
•structure and the development of information concerning the costa . 

incurred by the member firms in the securities concnisslon business; 

•■iad, thirdly, establishment of revised procedures to provide the 
.rotimiss-lon and the public wifh greater advance notice -in eases where - J’ 
Che Exchange's Board of Governors Is Co consider proposed changes In 
commission rates* . • * •?' 


With respect to conmlssion rates, the Board of Governors of 
•■ the Exchange has approved and submitted to the meswbership an amendment' 
. to the corrTiiission rate schedule which would reduce the commission rate 
. on transactions ranging from $100 to $2,400, The change would reduce • 
commissions approximately five per cent on the average in this area* 
These modifications veve suggested in vic^f of the face that the May 
. 1953 percentage Increases on transactions from $100 to $2,400 were 
relatively greator than the average pcrccncngc increase* The Board 
of Governors has also rccoittnenacd ,co -the mcm'acrship the elimination of- 
the so-called "round-turn" conxnission rate under which a reduced rate. 

• is granted to persons whose purchase arid sale of the same security. . 

.'is con'.plctcd within 14' days# .It was the- view of the Conamission that •••, 
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this type q£ transaction vas not entitled to a special discount and 
•^hc Exchansc felt this rate had not achieved Its desired objective* 

An Exchange coiiraittcc will further study the use of a so- 
called volume or block discount for tronsoctlons Involving multiple 
. round lot units* The Exchange also proposes to study the possibility 
of further developing its income ond expense, survey of member firms as 
a source of data In connection with the cotrmission rates, and to work 
with the staff of the Comnisslon and consultants employed by- the 
Exchange to preparo an outXlno for tho baala of a coot study to bo ' 
made by the Exchange. • • ’ 

With respect to the advance notice, tho Excl>ange proposes to 
amend its rules to provide that any proposed Constitutional amendment 
to change consnLssion rates or other charges shall be onnounced 30 days 
in advance of -action by the Board of Governors of the Exchange. Also, 
the Commission will be advised. of any steps token by the Exchonga 
looking toward changes in commission rates or other charges* 

r-r- .. 
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Kto G, Kolth ?unctcn, President !\ ‘ < v. V' * .• 

Ka« York Stock 2xchanf;e ./ ,•■.’■ 

.11 Wall Street • ' . ‘.-v 

New York, Kcv.’ York • lOOOS’ • ‘ . • ’ . ’ • 

• * ‘ . * - • * * • . • • , ' 

* \ ^ 

Dear' Keith; . . . . • .• 

• . . ^ • . , • . ' ‘ . I 

Tha.ik you for your letter of Kovernbor 29 concerning the 
Exchange cox-aissioa rate structure and Rule 394. The Coamission 
has given considerable thought to the views of your Co.-imittce on.. 
Costs and Tv’-venues, as outlined in your letter of Noveraber IT, and 
Ito the view.! expressed at your presentation to the Coritaicsion on . 
|Novcnber 24. Furthermore- as you know, the staffs of the Ccmmiccicn. 
and the Exchange have had fruitful discussions of both of these • ;. 

subjects which. have been reported to the Commission.. • • ‘ 'L. 

. The Commission would like to assist the Exchange and the .v 
securities industry in their attempts to rovinc the commission rate ; 
structure ir the contcv:t of .the findings of the Special Study ' ; 
Report and tore recent developments in the .securities industry. ’ •' 
This letter is addressed to four specific netters; (1) the prob- 
lems created by vhac you h.ave refersrod to as "givo-ups'.' and "give . 
aways" of cc.Tmissionc ; (2) access to tVic Exchange by certain .non- .. 
'members having customers orders for cjxecucion; (3). volume discount;*”, . 
•and (4) Rule 394.' ' ' . . 

In seeking to distinguish the "give-'up" from the ."give away", 
to use your terms, your Commiittcc ir. attempting to meet a substantial 
problem affecting the securities industry today. We do not believe, 
however, ch.it the solution suggested in your Noveawer 11 letter re- 
solves this problem 5’.n a thorou.ghly ad.iquJite manner.' It is clear \ 
from your loiter and from subsequent discussions that under your \ 
pj'Oposal ir.imbe;:.-! v.-ould cevitir.uc to share in Exchange commissions an ' 
.extra coi.-.p^en jatlon for mutual fund sales i.lthough it might appear • 
that’ techii'iically i;hey would pr-'.vii: r.em*»'icG5 to the executing £i*rm 
’in origin-ttiiig or r.ron.'rm.itting orders, lit- reality, however, any ' ■ 
servicoo t'nai; au eh firms vJould y.a-rforrl would .'?eca\ to be vinnecessairy / 
for the oxocuCior: of the order ''and for thf nort part would create. .’, I 
‘addit.ib.-.ai pap.iivxnic.’meroly to justify u ..'iive'*u?«v.:;’ ‘li'.f ■’’hV'i'i-' 

't .’..I; ’y ^ .ry :V .’"fV-" ha I 

V s ; f'.'' ‘hs 

.1 .•'ii - v.r 'i .>■/• .v-.. *? Vry i I 
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Kr; G. Keith Puns con v 

• t 


pee', 22, 1965 


Absent, a countervailing shoving. It would appear that sharing 
in co/nnissio.-iS, in the sense of providing rewards that are unrelated 

• to the c::ecu:ion of transactions for bona fide customers, is not an 

. appropriate prcctice, Guch arrangci.-cnts nhould be distinguished from 
'• the situation in which a broker-dealer is selected by his customer . 

CO cKccutc an order and from the pcrforrsaiice .by ocher broker-dealers • 
"of oppropriatc and'vaiuablc services in connection with the transaccic:.* . 
lie think that, it would be desirable to f r£r.a rules dealing Y^ith this •. • ' 
natter in gar.crnl terns and then to sot forth specific criteria con- •. 

,• • cerning the jarticipation by other brokers in the execution and the • ... 

' c Omni 5 s ions. 7;.os3 criteria could include, for example, \.’hether the ’ 

compensation received by each participating broker boars a reasonable d; 
relationship to the services actually performed by him; vjhcther per- k . 
sons paying cot.T.issions to a broker are' bona fide customers of such • 
broker; n.'hctiver a customer directs the method or manner of execution 

• and sharing of the commissions and the size of the transactions* 

'* In this connection, the best test of whether a give-up is. 

• actually <'«’“p?r'.sf,ticn for cer-.'iacs cannccted with a transacuion, such ; ; 
■ -as execution or clearance, may be whether the portion of the commission '• 

, fiivcri u? bcar.j u reasonable relationship to the intra-Eomber comuaiocioii . 

• rates set’ out in the Bxchcrige Constitution. ■’ . , v 

: . lie are generally in accord with the Cor.vnit tee's view that- , • 

certain nonm.er.ber brckcr-d-ealcrs \:ho cause their customers orders to .• 

V be brought to the floor threugh a member should be entitled to con- 
pensation for th-eir services in connection with the’ execution of the. • 
order by appropriute sharing of the cemmission. If, however, arrange- •' 
ments are made for such sharing of co.vmissSons,' they should be so ; 

confined that they cannot be used as a vehicle for perpetuating or ex- _■ 
•’tending im.proper give-up practices and ccnsccuently the measures dis- 
’ cussed above with respect to the splitting of ' commissions among mambers. . 
■should be equally applicable to any sharing of corrutissions i.'ith • ; ' 

nonm.embe'i's. • • , • • 


Assuming' 
.under .Section 5 (a 
regulatory role c 
such rfjTms can nn 
Unrutv 'ut'.ut tne so 
•lapping -u-risdic'.- 
'• r c s p 0 n 3 i b i 1 i t i e o> 
Comout s s ton i <*3 y 
your E:-, ’change a-nd 
of '•regulatoTjr' of/: 

• ' • • • • * ,» * • I 


such broker-dealers wou’d be considered "members'' 

)(3) of the Kxchange Act, we think that the. Exchange's 
2 \zj re s non s j. s r X r ty xor "tne securxt,-es octivxurcs Oj. , 
sotisfactcrily resolved. In this qo.nn-ectio i, we k 
I’ution to id'iis as vrell cs to o'thcr p’robiems cf ‘ove'r- 
inn m.av b-C'.'fcund in ccordinetion of activities anu 
e.T.eng the scli-.rcgulr.fory organizations and this , ’ • ■ 




jf tr.e .bOiiUTirs s ItSS aa.gun c^rf.scuscrons i./.th 


0 ‘tr.er ag-'nieics with a vi’ev to ii;;v.:ovins coo'.rdinnuion ' 
criu.' '.‘hia question of . t'ae proper resuiacory .contro^ 

..k ‘d' •“vvV- .• 

■ f ■••• ■' ■•'.y .-.-.r.-h •■•y '..v '/i .! , 

...•‘.so i .'-.‘•.s, * '• 
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'..'Kr. G, Keith Funston ^ 


• *. Deci 22, 1965 


‘ oZ non=sibar £ii~-a that: rjiy have access to your Exchanp can he 
:• included in thcac discussions.. After a deterainatioa has ocen mac.: ; • • 

^•as to the- specific a-rranGoneats for ‘stich sharins or i 

ContnisEisn vo-ald-ae dispose^i to adopt an approprxace ruxc xmxch v.ou.a . 
'‘provide the necessary protections «itU respect to Section .-.Ca^W* . 

l.’c asree with vhat wo understand to be the view of the 
•.-Cosmittce that a volur.;e discount is necessary and appropriate and^ - ... .. 

■•that steps are being taken to devise a \;orr.aole ^ i 

.fully awv.rc of the t^chanical problems ir.norcnt insui.wUuioa o* 

a volume disco-unt, particularly as it relates to the division _ . • • 

:• ccm.-nissl;-:.s on blocks, a portion of which rny • 

..different brokers or on one or more regional exchanges, ho believe, .. ... 
.’however, • that a satisfactory solution can be ...ound. • .. . • s i.; 

• Vith regard to kulc 394, I am enclosing herewith the conciu-- 
fiions and rccom.v. 3 ndations arrived at ly tb.e staff of the Cor.missior 
.in their study of this subject, "e understand ,Vich ' ' 

• tho-rbugh discussion with our start of tns unaarlyino 

the basis for such conclusions ar.d rcccrr.cncations. xua 
•believes fnc recor-T-andations of tnc start .-.ave consiee..aDU m-s-it, -n- 

e°rlv. £=o=. th. .eccro of -.ho ' 

•.full, cor.=ioj.-oo -he o»chooso'= ^ •' 

■•'.SriTf i S: Jo;r;h''ie ™e f 0 eooUder she o„f»ch-.sosS-«. , 

...'or offer alternative answers or solutions to meet .and rcsolv.. tne 
,...problen-.s raised. _ ; 

^ .We recogninc that 'the problems raised by the nxchange corrmis- 

'.Sion rate structure ar.d kule 354 arc complc;: ana tar-reacnir.g. , , 

• would c:<?ect to provide assistance to ‘’L*; . 

■ within the guidelines set forta and our starr ^ 

..you to discuss these mxictcrs. Ir you ocxicve ...at V. 

’.• su'’"'estrons or cor.v.'..--i...s inaj'.-i.i-i.'.-...-'-'' •• » * 

• au„j^a.--v.. t..--ch vo-a believe \;oula • 

• pleased to rce-erve .'.ny factual ce..-«-i.--.-., J 

the Comrission in its evaluation or tuese mattCkS. ■ v 

As you knev?, these matters have beer, considered by 
-.and the Cermiss-fon for rn;v/ m 5 ;ifuS and though 

: ultimate ir.->lcr.er.;:ation? miy rcc-uire our cor~uaicaoioa wiv.. o-..c. 
••'rcrui-story ir.stituticns and-ouh-er affected parties, ve hope ■ 

vc rov-ed fo-i“.Mrd to their resolution within a reasonao.,, ^ , 


’ short period of .ti...i./ ;V • ■/) • /) 

:■ : ^ ••• •••• : • i ; . v . 

'. •. : ; . r f s:kur.l F.: Cohen ^ •; 

' . ■■■'. • • chairman Vr..^!Vb-iyv 

■ _ • . ’ • V ■. ‘ .••• • >• *•■•.’ ■•••.•. •• * : -v ••• b' ■ •: . ' 

• ..x/TiC.’-o lure . •_ • • .■■■'■.,•■’ ; •. •' 'i-. 'j'V 

••• h .' ••'.i •••V V • * ' ‘.''i'. ‘ 
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New York Stock Exchange 

Eleven Wall Stoect 
New 10005 


•tone nr w MA,.»r.K • 

dCsT 


January 2, 1968 


TO: Members and xMlied Members • ■ : 

SUBJECT: Coir-r-.isslon Rate Slructuve P r oposa l 

A principal unsolved problcn: racins tbc securities industry is that 
involving the York Stock Exchense comraission rate structure. The com- 
plexities and ramifications are such that they are not sencrally understood 
even though they directly or indirectly affect the Kev; York Stock Exchange 
and its n.e-ribers, regional exchanges and their members, the third market, non- 
member broker-dealers, institution il investors and, of course, the public. 

The problem has become more* acute by reason of certain pressures which 
are. building up in Congress, goverrimeut agencies and departments, a’ segment 
6f the press and the SEC which has oversight responsibilities in the area. 

The issue is further complicated by the fact chat the Exchange, enjoying the 
privilege of scl f-regulatien and operating under a govern-msnt approved 
commission rate structure and certain anti-trust immunities, has an obligation 
to review its fees and indu.stry dovelopm.ents and practices in the light of 
public interest. This is a problem. v;hich cannot be solved by the Exchange 
aloiie. However, inaction on our part is apt to result in the problem being 
solved by those outside the industry w.io may be less faiui-liar with the 
ramifications and as a result miglit direct changes less satisfactory than 
those v?e initiate. 

The m i n imur.! co.Tusission Tate is ceasing to be a ''minimum because of 
practices '.rhich have developed aiic \;hich are proliferating. This is the case 
in larcc m.easure because certain i;iS titutional investors are naturally 
desirous of achJ.c-vius a lower commission rate on large transactions, and _ 
brokers who are non-members of this Exchange arc uneerstandabiy intCiOSued in 
achieving access to the ccm-riission dollar. To acco:;.plish these objectives, 
among others, a wide range of devices is being employed. Membership on 
repio*'!] stock v':‘.ehango.s, used in both simple anci complex reciprocal arrange 
ments relntcci to Kf.SE' transactions , has resulted in a practical access to the 
Kew Yo'k Sttek E.-;changn. Other practices have in effect given certain instit- 
utions ccc.-.'.isr.io;: discounts. One exchange, by permitting rebates to SECO 
members, in effevL is g>.vi:v. ^ public and inr.Litutional discount. Through 
complicated aiT.r.ircm.onl s there are now certain sophistic.ited individuals who 
manage lo receive 40)1 rob.'itcs on ihcir listed transactions. The net result. 



, ^ ... 
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I ori'cf, is an intricate maze involving give-ups* give-aways, reciprocal 
^ racticcs, manufactured participations in trades, transported trades moved 
I one Exchange to another, all of which r<?su It in a leakage of the 

1 commission dollar. 

i • • - • ■ ■ - y ■ 

\ • 

I The situation also reflects a commission structure which was most 

recently revised in 1959 and which does not properly recognize significant 
changes which have since taken place in the mix of our business. We are all 
I aware of the increased institutional activity which is one of the significant 
; phenomena of our time and which in all likelihood will continue to grow. It 
seems reasonable that institutional business with its unique characteristics 
^ and demands must be recognized in our coramissiqn charges. Moreover, 'failure 
to recognize and speak to the problem wili iasevi tab ly result in a .diversion of 
activity to competing marketplaces. . _ 

Because of all of the foregoing, the Board of Governors has unanimously 
adopted a resolution which had earlier been recommended by the Cost and Revenue 
Committee and which has the further approval of the Regional Firms Advisory 
Cewunittee and the Liaison Committee of the Association of Stock Exchange Firms 
^ to the effect that the New York Stock Exchange proposes, to 

I (1) incorporate a volume discount in the minimum commission Schedule, 

the amount and nature of such- discount to be subsequently uetermined. 

(2) support continuation of the practice of customer directed give-ups 

; on their ov;r transactions vjith a limitation on the percentage amount 

which may be so given-up. 

(3) take steps to prohibit reciprocal practices which result in de facto 
rebates of Ni’SE commissions even where those arrangements involve 
other markets than the NYSE floor, provided that the SEC will aid * 
in prohibiting such practices in other markets. 

(4) allow a discount in the minimum commission schedule for non-member 

! brokers, both domestic and foreign, with qualifications to be 

specifically defined subsequently. 

I (5) at the order of the SEC to this and' other registered exchanges, adopt 

rules limiting membership and broker-dealer allowances to bona fide 
broker-dealers . ■ • ■ • 

Because of the interrelationship of these proposals these courses of 
action are offered as a package. Further, the specific details of each of the 
five elements of the package will have to be. developed subsequently. 

The first proposal described would give directly to large investors, 
principally institutions, and to the public which has entrusted its funds to 
; institutions, a commission reduction to v;hich they arc entitled by size of 
.^'nnsaction and which some are. presently receiving circuitously. 


2 
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' . * • 

Continual uc- oC custoi-ifir directed give-ups on a reduced and controlled 
^ /asi a would tesul to eli-.r.inate abuse in granting of reciprocals* and would give 
•^'C^«p..„il.ion to the fact that there is more to an order than its execution. 


\ 


/ 


The third proposal, involving an enforcement of rebate rules, would help 
to eliminate undusirnble reciprocal practices and arrangements engaged in by 
some which through certain other exchanges and the over-the-counter market, 
result in ^^l'SK commission "leakage'*. 

Because w;? recognize and respect the desire of non-CTSE brokers to 
merchandise securities listed on our Exchange profitably, and preferring not 
to have them coiv-pansaLec by artifice, wo propose that certain qualifie 
brokers be given an opportunity to share the commission dollar directly instead 
of indirectly. The public will be better served and depth. and liquidity of 
markets on our Floor will be improved. 

Our last proposal restricting future membership in any exchange to bona 
fide broker-dealers is necessary to insure the health and vitality of our 
securities distribution and auction market mechanisms as v;e know them. 

Chairman Gustave Levy and I presented these proposals for consideration 
by the SEC this morning. I cannot em.phasixe too strongly the important roie 
that the SEC r.iJSt play in considering and evaluating the action w.iich has 
been taken by the Board of Governors. 

Subject to Commission reaction, the Cost and Revenue Committee intends 
to proceed immediately with drafting rules and commission structure to 
accomplish thc.se ends. ‘ ' 





Robert V7. Haack, 
President 
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SECUKITICS A-VQ CXCKAKGE CC2iISSI(KI 
V«shlM£to«. O.C^ 

Secwritles Exchinge Act 1934 

Ketease So. 8239 ' * . 
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The Securities end Exchar.^e Corrsisslon announced that the Kev York Stock Exchsr.ee 
has tubalttccl for Coujisaicc ce=s:eoC acd reaction the outlines of a proposal for certain 
r4^vlsloas of Its comlssion rate 'structure. A copy of that proposal is attttchsd to this 
release. Ac described rore fully below, the Exchaase proposal generally contemplates 
(1) provisl on for a valuns discount in cccr.isslcns, (2) access to the cxchansc aarket 
for <iualiflcd r.o.*..‘BS.T*c r broker-dealers through a .professional discount, (3) rcccjnltlo.n 
of limited custener directed ’'give-ups'* of cois.-aisaions to both nemhers and r.cii-iembers 
on Keu York Stock Exchssigc executions ar.d lir.llatloni upon reciprocal business, (4) a 
prehibitian of procedures by vhic'n insti tut local investors ray recapture a pctclcn of 
the coc.mlsslcni paid by them" and (5) a requirement that the regional exchanges impose 
I ' similar restrictions. 

! ■ ^ ' 

j- -The Commission also announced that It , has under consideration a proposal to 

i ' adopt. Rule lOb-lO under the Securities Exchange Act of 1934. The rule, essentially, 

would prohibit investment comp-any canagers from directing brokers executing transactions 
foran investment company to divlde’lheir compensation in any. way with other brokers « 
unless the benefits of such division accrue to the Investment company end Its share- 
holders. The rule would be adopted p-irsuant to the antifraud provisions of the 
Securities Exchange Act of 19'34 and the. Investment Advisers .*«ct of 1940 and certain pro- 
j ‘visions of the Investment Company ».et of 1940. 

Since the proposal of the Exchenge as' well as the propo.«!ed Coareission rule would 
have significant impact upon New York Stock Exchange osnher firms, nonmenbec hreker- 
dealcrs, Institutional investors, other cxchanj,i!s and the public, the Cotr/alssion 
i believes It ,??prc?rlate t'r.ai all interested persons have an opportunity to comment not 

! only on the proposed CoT.-.isuion rule hut also on the exchange's proposal. 

I hotVi the proiposed Ccim.iisslea rule and the prop-ssal of the Exchange arise out of 

' certain problems ptesonced by the great increase in insticutlpnal investment and the 
eonplex /.nd rapidly c'evdopir.g pattern of practices and procedures in the securities 
markets associated with that Increase which ate cvrccanly referred to as "glve-ups and 
reciprocal business." Proposed iule ICb-lO is ii-iited in scape. .It assumes that 
present givc-jp practices will ceocinue and accrirdlngly deals primarily with the 
question of coaducK by fiduciaries in that centext. “he New York Stock Exchange pro- 
posal is more fir reaching ar.d, particularly insofar as it iiivclves a volume discount, 
sug.gests the pcisibllity that the problem with which the proposed role is concerned 
could be declc with in a more direct ar.d thorough- going way by chanp.ing the cor.mlislon 
rale structure. Tor this reason and because in certain respects the prtsposed rule 
.of the Comission and the Exchange propcs.tl are inconsistent,, th»* Cor.n'.ssion further 
believes It appropriate ta afford interested' persons the cpportur.ity not only to 
comment with respect to both the proposed r-ale ar.d the Exchange proposal but to suggest, 
if they so desire, alternative means of dealing with the scriuu^ and difficult problems 
prc.scr.tcd. j 

Any censideratien, both of these proposals and of the practices and procedures 
•to which they relate, must include car«f*il attention to their impact upon, conpecition, | 
including cc-npotit ion cr.ong securities firms, ec:r.petltion‘ a.-50ng markets and competi- 1 

I tion a.-ji."ig ir.stit*;:ic.-.al investors. Ihls is miudsted by the antitrust laws and the 
policies underlying these laws. As the Supreme Court has pointed out, the Exchange 
cucnisslon rate .structure includes a number of praclircs which would clearly violate 
i the ^antitrust lews absent the Securities Exchsnre Act and notulthsl.'sndlng the 

I Securities Exchange .let the 'exchanges do not enjoy a blanket exemption from Che anti- ^ 

I trust laws. Nevertheless where the Co-rnnlsi'lnit ^as Jurisdiction to fCVlcw and pass 
I upon particular Exch.mge activities, as it has in the area of commission rates under i 

; Section 19(b} of Che c.cchar.ce .Act, antitrust iersunicy nay, under some circumstances. 
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be iMplied. \/' Such IcaHinity vc^ld be loplicd Co Che extent necescery Co reconcile the 
.etetutory scheme of the Securities Exchange AcC vith thac of Che anticrusc laws. This 
necessarily contcnplaCes that full ccnsid^raCloit be glvva to the policies of Che anti* 
CfusC laws as well as those of Che SccuriCies Exchange .tcC in cvaluacint; any aspect of 
Che cOEsaission rate structure or any proposals for its revision. Whether or not the 
Mere existence olf Co:itaissi on Jurisdiction necessarily ctcates an ixaiunity froai the 
antitrust laws was left open by the Supreme Court in the Silver case. However this 
My be, it is clear chat antitrust considerations should receive the closest scrutiny. 

. ■ ' ■ ••• • •. •. • . • • 

. . • ’ BACKCROUttP . • 

The Co^lssion believes It useful to outline briefly Che situation which prompted 
both the New York Stock Exchange's rate structure proposal and proposed Commission 
Rule lOb-10 with Che expectstilon that this nay contribute to understanding and analysis 
of these proposals. • ... .. .. . • 

In recent years institutional 'investors, including' banks, insurance companies, 
pension plans and investment companies have .accounted for a steadily Increasing share 
of'the volume of trading on the exchanges. On the hew York Stock Exchange institutional 
volume as a percent of total public volume h.'is incrccscd from 25. A percent in March 1956 
to 33.8 percent In September 1961, to 39.3 percent in March 1965 and 42.9 percent in 
October 1966, the latest date available. It should be recognised that these institu- 
tional investors usually represent a pooling, under professional management, of savings 
belonging to a great many individuals, most of whom are small investors. Consequently 
securities market conditions and practices which affect the investnents of these 
individuals arc of wide public interest. 

These institutions tend to deal in larger blocks of securities than Individual 
Investors ordinarily do. Consequently increasing institutional participation in the 
exchange markets has been accompanied by a significant increase in the number of large 
blocks offered and traded. Studies by the New York Stock Exch.ange show that the number 
of transactions involving 10,000 shares or -more has increased from 2171 in 1965 to 6685 
in 1967, Chat the number of shares involved in these transactions has more than tripled, 
and that their share of reported volume has Iccrcascd from 3.1 percent to 6.5 pc'ceent. 

This situation has thrown an increasing .strain on the rigid ciinlioum corxiission 
rate- structure, adopted many years ago by. the New York Stock Exchange and followed by - 
' all other national securities e.xchanges, which is baaed upon a single round lot, 
usually 100 shares. There is no vetume 'discount based either on vhc size of the 
individual order or upon the amount of porf'olid business done by an inst.ltution 
or upon Che amount of portf-olio business done by an institutional investor over a period 
of tiiae. Thus Che comisslon which a xember fikn is required by Exchange rules to 
charge its custcm.tr on a 10,000 share transaction is 100 times the- cemmission it is 
.required to charge on a 100 share transaction and the commission on 100,000 shares is . 
1000 times Che cocnisslon on 100 shares. Ostensibly all persons who are not E.xchsngc 
' BCmbcrs must pay the minimum coem'isston. There' is no dtstinecion amnng different kinds 
of nonmetnber', c.g., nonnainbcr brokers,' individual customers. Institutional Investors, etc. 

While orders to buy or sell large blocks involve greater demands on a broker Chan 
the execution of a single round .lot order, it does net cost a broker anywhere near 100 
times, as much to execute a 10,000 share order chan to execute a 100 s'nare order. 

.Indeed, for certain 'aspects pf the execution process, such as bookkeeping,, the cost is 
essentially the sa.-ne. as it true in ocher areas of the business world, broker-dealers 
engagei in effecting such transacctcii.*: have enjoyed the great advantages of scale 
'accruing from large transactions, I'hcsc ir..’>tltution.al tr.sa tactions gcazrally'do not 
involve the pay.isnt of a cor.s'iissloii to s saleSm.fa of tSiu broker, although an institu- 
tional brokerage business usually does entail the expense of riiaintaintni} an '''' • 


i/ stiver V. H e-g York Stock Exch.- «a.*;o. 373 U.S. 341 (1963). See also Xapl.an v, l.rh.van 
Bros., et al.. 250 F. Supp. 562 (M.O. 111., 1966.), af f'd 371 V. 2«l”/lor{C.A.“7,' ’* 
'i9fe?). cortTor.tci dcnlc.l . . U.S. . the Chief Ju.<tice dissenting, (1967). 
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institutional tra41n2 dcpnttiacnt ond the development of special talents. Consequently, 
the exccuttnii brohers arc wllUne. to accept substantially less eoipcnsation lor exeeut- . 

■ ing InstiCutioaa) orders, particularly large institutional orders, than is conte.aplatctl 
by neclianical application of the existing i.<!niraja cocaission rate rules of Che exchanges. 

Managers of Institutional investors have taken advantage of the competition araeng 
brokers for institutional business, and the ulllingness of such brokers to accept com- 
pensation far louer than that contecplated by the Exchange rules, to divert or recapture 
portions of the co:.viilss ion paid on institutional orders. An increasingly ecucplex p.attern 
of practices having this objective has developed. Many of these practices involve the 
so-called "givc-op." 

A "givc-up" Is a payment by the executing broker to other broker-dealers of a 
part of the tilniiflu.-i coraissloil he is required to charge his customers. Under the rules 

■ of the stock cxchenses, the payisent may be nade on the executing broker's ow initiative 
. and for his ovn purposes or it may be directed by the ciisloaer. The recipient of a 

"give-op" check say have lied nothing whatsoever to do with the transaction for which the 
ecnnissloii is charged and in fact aiay not even know of the transaction or where or when 
It was executed. Tlius "give-ups" have been widely used in connection with sxtual fund 
portfolio transactions. Managers of mutual funds direct give-ups, for the most pact to 
broker-dealers who have sold fund -shares in order to motivate, or reward, such sales 
efiort. On certain orders, the executing broker may retain ss little as 25 percent of 
the commission paid by the fund end give up the balance. Brokers who sell fund shares 
are thus compensated for their efforts rot only by receipt cf the dealer's portion of 
the "tales losJ" but also by substantial amounts' of -glve-up dollars generated at the 
" direction of tiic piar.ager of tfie fund through purchases and sales of fund portfolio 
'securities. Fund managers also often use glve-up.s as a reward for research ideas 
furnished to them in thsir capacity as investment advisers to the funds. 


Vhllc the New York 'Stock exchange pcrrlts its members to give up cetnalsslons only 
to other members of that Exchange, the s.nallor regional exchanges have, with increasing 
success, competed slth the New York Stock Exchange tor InstitucLcnal business, particu- 
larly the buS'incs: of mutual funds, by pcroittlng give-ups of coarpissipns not only to 
sienbers of the particular excliange but also to any naaber of the Itational .issociacion 
of Securities Dealers, Inc. or even to any registered broker-dealer. By requiring tliat 
an order be taken to 'a regional exchange, a irutusl fund manager is able to provide, 
monetary reward to broker-dealers who sell shares of the mutual fund but who are not 
members of the Kew York or of any cx-ihange. 

Clvc-ups are widely used in -ci?nnect icn with so-called "cross" transactions. 

These involve sltnacions where the order cannot be adequately executed in the a'..ctlcn 
process ofr'the floor of an exchange and tliercforc the institutional broket finds the 
other side of the trade on the floor, t .e. . locates a seller if he has an order to buy 
or a buyer if he has an order to sell, and then merely records or "crosses" the order 
on the floor. E.xchsn-gc rules do not allow meuber brokers to consumaate crosses In their 
offices or in the Ovoc-the-counter market at a negotiated coTmlsslon, but they do allow 
the broker to send the transaction to any exchange of which he is a racir-bec and to give 
up from the cocur.issLcns he '-lust charge on the cross in accord-incc with the rules of that 
exchange. Sy this r-eans large institutional orders can, nominally at least, be executed 
on Small rcglon.il fc'xchanges, but where this .occurs the usual motive is simply to take 
advantage of the 'rules of that c.xch.inge with respect to the 'classes of persons who na.y 
receive give-ups. 


In addition t--) Ihe givc-up, there have developed complex practices by which 
executing hrokecs prr.vidc compcnsitloo a.t the .dltestion of institutional investors td 
other brokers by mO'ius of reciprocal business, i permitting such other brokers to 
participate in the cormilsslon generated fri-m csccutlcii, In the over-the-counter tn.irUet 
or on regional exchanges, of orders which the Snstltutinnal broker has received from 
othf r customers. More recently, certain i.i*?.'“l»er flrr.s of the Hvs York Slock Exchange ^ 
have developed a procedure vhereby they can cq^aponsate nonncaibftcs of the Mew Yolk Sl»acx 
Exch-nige at the direction of mutual fund liiana'gcrs .by paying cash to such noncieaihers andt 
crediting such payments on over-the-counter trades for unrelaioil cuseouers, whether oi 
nut coroeiss ions wcie'ln 'fact charged on such trades. The coiapcnsated dealers have no 


t-. . 




1 




participation in these trades sad, in fact, Ksy^ncvcr have hcarcf of the trades at the 
tine sdten they vere' executed. 


Clve-ups and reciprocal business practices in connection vith institutional 
tradlns have becoae tf- widespread that it duy' plausibly be argued chat. In the ease of 
large instltucioner orders, there I t in cconui^ic suhscaiice no fixed aininum eci— isslon. • 
Coaaissioas are negotiated beCveeo institutional saoagers and their "lead” brokers with 
the lead broker on occasion retaining no uore than 25 percent of the ostensible uinlmua 
codclsslon. Ihis situation is perhaps cost strikingly tllustrate>! by procedures which 
.have been developed and which enable instltutlcnal investors to recapture a portion of 
*®**sls»4ons for theasclves. Kan'y ntitual fund nanay.ers have affiliates which are 
cegistered as broker-dealers ; tuny of these affiliates are cenbcis of the HASD. A se.all 
nnsiber of cutual fund sanagers have created affiliates which have joined a regional 
stock exchange. In the latter situations, the nanager directs that give-ups and recip- 
rocal business be giver, by its lead btokers to its affiliates. It then credits the net 
incoae thus received by the affiliate, in whole or in pert, against the advisory fee it 
receives frora the fund. This results in lowering' the advisory fee by all or part of 
the net Incocc the , manager hri thus obtained. Through this cpsns, public shareholders 
of institution; can, within the fraueuotk of existing practices developed by the 
securities industry, recoup substantial aaaur.ts of co=.tissions actually paid for the 
execution of their portfolio orders despite a rigid cocc'.ission structure which dees- not 
■ otherwise pcrieit the institution to benefit iron the very substaatiol portfolio business 
It may have to dispense. In one instance the advisory fees charged to a large complex 
of mutual funds by their common mankgar were lowered in the aggregate by approxlisately 
$3.1 million for the year 1956| this sum being the epprcxlmatc net profit of the 
manager's broker-dealer affiliate. Cther managers have elected to credit the advisory 
fees they charge by only 50 percent of the net profits of t'leir broker-dealer affilistes. 

. In « few instances, the mutual fund manager has kept all £ive-u,>s it has directed to Its 
brokerage affiliate for itself without lowering the advisory fees it charges te the 
fund rdiose poctfolio transactiens arc the source o.C such give-ups. 

Although these ccchni<;ucs pcr.mlt fiduciaries who manage a pooled fund to return 
a portion of portfolio eucroissions to the shareholders of that fot.d, they have to date 
.been employed r.atnly by the managers of those iruitual funds whose shares are sold by the 
manager's own "eeptive" sales force. Kanagers of those r.utual funds -Ulch arc distri- 
buted by independent broker-cealorE have al.tost always used the excess brokerage to 
provide additional- re-ward to dealers who sell -shares of the fund ‘raihtr that) endeavor- 
ing to recapture such brokerage foi the fund. This is because by so co.T.pensatirg 
dealers these e.utual fund managers facilitate the scle of shcrcs and thus maximize 
their own underwriting and investment advisory income. K»ny mutual fund nanegers 
believe chat so long as this type of sa|,«si- incentive can be given to dealers, conpe- 
tition among autual fund managers for the 'fiycr of dcalcck will make it difficult, if 
not impossible, for any indivic-jal fund canjjcr to fail to provide such cor.pcnsaticn 
to dealers, both .members and nonmembers of exchsr.ges, selUng shares of his funds. 

In this connection the Comcnisslcn has been inforrsd Lhat certain large member finns 
of the Se-w York Stock ixchangc, who maintain extensive mutual fund departments and 
are a slgnificarit factor in the sale of nucusl fund shares thruugh dealers, have 
suggested to mutual fund rccnagers that brokerage be channeled to them if they are to 
continue to sell shares of the manager's funds. h 


I 




, The net effect of the fore-going developments have been (1) a dramatic increase 
In .the volume of transactions on regional c-xchanges, 2/ (?) a "diversion" of ccrmls- 
alons which otherwise might have been retained by .S'e-w York Stock Exchange members to 



I 1961 the total dollar volume of ti an.-t.-tctlcn. on rogit-nal exchanges was $4.4 

I billion; in 1946 it was $10.3 billion. This repre.sented 6.8 percent of the 

j dollar volume of transact iens rn all exchanges in 1-J61 and 6.4 percent of such 

3 I volume In 1966, Ey cc.-.i;>jris»n Kew i'ork Stock Exchange dollar vol-^me increased 

.} I $52.7 billion in 1961 to $’)£.6 billion In 1966; and No-f YorU Stock Exch.«nge 

I I transactiens dcelin«d from 32.6 petcent .vf total dollar volume of exchange trans- 

1 I actions In. 1901 ti« f0..l percent of.sueti transactions in 1466. Poll. nr .volume on 

j I ' the «.msric.->n Stock Exchhiige accounts (or the 'balance. Substanti.-il ly all of the 

)] j regional cxch.rngc valtir<c' consists, of trading in securities also, traded on the . , 

i{ i Mew York 'Stock Exchange. ‘ , 
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<») other Bcabers who pcrfora no fonccien in connection. with transactions and (t) non- ^ 
Madicrs of the Kcw York Stock bxchancc vho perforu no function on trensactions effecteu 
by Kcv York Stock Lxchange ocrubcts on reslor.al c'cchangci, and (3) a developing trend 
vhercby excess eo:mlss ions- the aoounts vhlchj at the direction of Instltutienal 
cxecotiri- brokers are willlnc tc give up to persons who Iperforn no 

conneetlcn with the execution of portfolio transactlons-are returned, at least partially, 
to the institutional custewets thereby indirectly benefiting the millions of investors 
uho Invest through pooled aiedta such as eutoal funds. In short, conpeittlon In the 
securities Industry beiuccn institutional nanegers and brokers and between cxc^anges, 
bas operated tc reduce very substantially the asouct e-f cowaisslons actually je a , "A - 
by executing brekers-but with relatively little Inpact or effect as yet on the cerraia- 
sions actually paid by the public investors who invest through institutional oedia.. 

In addition to practlcea with respect to commissions on institutional transactions, 
there arc certuin related cc-n?ciltlvc pheno:cena which deserve mKrntlon. As 
noted, the Wcw York Stock Exchange rale structvnt -efoTessly provides that nonxenbers of 
that Exchange-including broker-dealers who are acirbcrs of a regional 

a New York Stock 'xchange nember a full cosraisslon for transactions executed ^ 

York Stock Exchange. Nevertheless, reciprocal business practices have 

now give such regional exchange ambers indirect economic access to the fl.or of that 

Exchange. 

rot example, when a broker-dealer cannot execute Its customer's order on the 
exchanfe of which It is a member. It has the order executed on the hew York 
Stock Exchange, pays a New York Stock Exchange r..cpber a full New York Stock Exchange 
emission "rd'ccUects that amount from the customer. Thus, the sole 
regional exchange receives no direct conpensation for its customer ® 
it can receive Indirect compensation equal to 50 percent of 

the customer. The member of the New York Stock, exchange through whom the orccr 
executed bUngs its own customers' orders to the regional «xchanse. executes there 

and names the sole member hroker-dealcr as the "cKarins Typically, ^ 

^le^of regional exchanges, the sole member may receive up to 50 percent of the ftoex 
exchange cormnission for acting as ’'cUatlng agent" on such • 

no function except the largely unnecessary one of guaranteeing pcrfor.mancc by the be 

York Stock. Exchange member. . . _ . 

■ Recent years have also teen a substantial growth in the so-called third 
This involves Lcuritics firms which are not r.e.r.bers of any exchange and f 
listed securities over-the-counter, both as principal and as agent, largely for institu 
tloial ertomers and brcker-dcal.rs not members of an exchange. Since exchange minimum 
commission rates do not apply to them, they have been able to 

principal or as agent for compensation substantially less than that provide, for .n the 
Lnlmum comnission rale rules. On the other hand, their « compete J®*" 

tlonal business has been adversely influenced by the fact that they 
to provide give-ups for the benefit of institutional canagers, since give ups h.a^e 
generally bLn regarded as proper only where a minim-n commission rate is applicable 

To IrilLn^riuLtrat- this Joint. One firm at one time ^x^lat.! 

institutional orders for listed securities in the over-the-counter market at a ueicctatii 

eoenlsstoo lower than that ptovided by exch.ange rules.. 

sugecsted tU.U it join a regional exchange and thus charge the hi|.her cor...isslc..8 speci 
fled by the exchange and. at the same time, place itself In a position o distribute 
glvc-ups at thi request of these wanaser? and It did so In order to «taln 
Lsiness Another large over-the-counter firm advised the Coorslsslon that Instead of 
negillating its co.-pensatlon on each large instit-iticnal trrde. It 

Jo®e5tcbUsh a fixed non-negotiablc cccm:i»sion but to gl^c u? a portion of this comxii. 
sloa at the direct Icn of mutual fund ccn-i^ecs. This arrangement, which has not yet been 
Ji; iJto effoe wL motivated not because the fir., thought that its existing negotiated 
^oipeJSJtlon «; inadequate but. rather, bccau.c it believed that ® 

give-ups would substantially Improve its co.-ipciltlve position ^ 

Butual fond .msnasets even though , it. s regular charges imposed on the funds were aUi^ady 
lower than the Hew York Stock Exchange fixed minimum eonsslssion, 

• The CoBjalssiou's jurlsdlctlcn under Section I'iCh) of the Securities Exchange Ace 
over Exchange roles with respect to Vthe fixing of reasonable rates of conustsslon 
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obviously extends both to the eowistloo Mtv .level oad to tbc cossalssloa rate structure, 
rarllcularly U the earlier years the Co^sslea's attcntlcii ap;«cared to focus primarily 
on questions of level, althocsSi <i«cstlons of structure also arose. Ihe history of this 
consideration since 1937 If outllf.cd In ccnsidcrsble detail in the Report of the Sj^clal 
Study of Securities Markets. 3/ As there pointed out, detcrr.ir.ation of s reosonable level 
of olninaiu rales for an industry as diverse, coirplcx and. In a sense, co-apctltlve as the 
Kew York- Stock ExcaanB* orokcrage ccraunity presents pcrplexlns problCKS. In addition, 
questions of structure and questions of level are Intlaa-tcly relaccJ. Thus the Exenange 
oroposal for a voluae dlsccunt pectalns to rate level ss well as structure and Is a 
response to the fact thet the existing level of rates tor larse institutional transactions 
has, as a result of competitive factors, fostered the proliferation of give-ups and 
reciprocal practices. 

Ihese practices and problems, as outlined above, actse of vhleh arc of relatively 
recent orlsin. have been the subject of Intensive consi.icrstion by the Cor-.elsslon ever 
a period of years. Reciprocal business practices asd customer directed give-ups were 
described In the Report of the Special Study of Securities Markets. 4/ It was sugpsted 
that they- be studied- In cooacctlca with an intensive inquiry into all aspects of the 
conalssion rate structure. Ihcy were further discussed in the Cot^lssica s lS-6 
on the Public Policy lapllcat lor.s of Investnent Conpeny Growth. 5/ Approximately 17 
months ago the Coralssion a-dvised the exchanges of its belief that Exchange rules should 
be changed to preclude customer directed givc-ups. 6^/ 

. ■ Since consideration of the Sew York Stock Exchange proposal necessarily would 
involve an understanding and donsiieration of possible alternatives, the Co^ission 
.believes that proposed Rule iOb-lO sh-auld nc-a be noticed for con:.«nt. The Coacclsslon 
would thus be in the best position to consider all alternatives. Including any which 
may be suggested. 

• . . ■ ■ THE* EXGBAT^R PP.C-POSAt 

The first item of the Kew York Slock Exchange proposal involves the vstabllshac-nt 
of a voluae discount. The Exchange has not yet deterair.cd the a-neunt of such discemnt 
or the circuasianccs -under -.hich It would bo available. Theta are a number of possible 
alternatives, Including (I) a discount based upon the' site of a particular order and 
(2) a discount bssci upon the volume of a particular Investor s transactions -over a 
specified period of time. The Coccitssion assumes that the discount ultimately arrived 
. at would be meaningful and workahle. I'pon that assuapti-nn it wo-ul.d appear that this 
part of the Exchange proposal would make an important contribution to resolving the 
' problems discussed above and be in cccord with suggest iens that the Coinisslon has made 
to the exchanges on several occasions. ^ 

Several other parts of the Exchange proposal appear to be based on the view that 
(i) the relatively untrartnelcd development of reciprocal and give--up practices, the 
coppeticive advantatos -which regional exchanges have $o-jght in competing for Institu- 
tlmal b-isln- 5 s by increased liberality vita respect to plvc-ups, and (3) the rcsulclns 
"Icaka-’c" of co-msissior.s outside the lieu York Stock Exchange co-.-aunlty, as threatening 
ImpairrKnt of the depth and Uq-uidicy of the Scu York Stock Exch.ange market as werl as 
the profitability and financial stability of member firms. 

The Exchange proposal ateks to relieve this situation by (1) limiting to the 


J/ Special Study, Ft. 2, 32S-3W. P®=* 

4/ Special Study, s-uara . 301, 318. 

Mutual Fund Report, Chapter 4, pp. 162-138. 
6/ Mutual Fund Report, Chapter 4, pp. lSS-186. 


. 93. hath Cong., Ut Sess. (1963). 
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extent possible the .mjor types of reciprocal business, (2) speclfyi.nii the oaxinun 
pereenrnges of the ctnsalssiou dollar which bit/ be given away in. any nanner or, . 
aiternatlvcly, specifying the ainirauBi aanunt which csjst be retained, (3) preventing the 
regional exchanges froa offering different and norc liberal glve-up arrangecicncs so 
that Instltutloncl or' other investors will not seek to execute or cross their trans- 
actions on regional exchanges in order to obtain -oiore favorable givc-ups, and (A) pre- 
venting what Is some tipcs referred to as "institutional necibership" on exchanges, 

, which appears to include oenbership of affilfates of an inscUu.'loaal. Investor whose 
function is to receive giwe-ups and reciprocal business and in whole, or in part to pass 
the income thertfroo back to the institutional investor itself. Ihis is a significant 
part of the Kew York Stock Exchange proposal which would have a particularly important 
effect upon the securities nnrkcts, and would require action by the Ccixsission. 
Consequently, comvent vlth respect to it would be appreciated. These aspects of the 
Exchange's proposal may be viewed together as designed to make its mlaisum corpission 
rates effective and enforceable insofar* as large institutioital transactions are 


concerned. 

■ I 

It would appear that the Mew 'York Stock Exchange proposal could have a substantial j 
Inpact on the regional exchanges. A primary method by which regional exchanges have 
competed for the portfolio business of institutions has been to offer Institutional man- 
agerc a more flexible cate structure than th it of the l»cw York Stock Exchange, i • e , , by 
permitting glvo-u?s to a wider category of persons. Regional exchanges rely heavily cn 
reciprocal business patterns which permit their sole ir.enhers (nonmembers of the Kew York 
Stock Exchange) to obtain indirect access to the .New York Stock Exchange. In this con- 
nection regional cxc!iangc rules facilitate rsciprocxl business practices by which dual 
ambers (members of the New York Stock Exchange and s regional exchange) compensate 
members of regional exchanges for business executed 'on the New York Stock Exchange. The 
New York Stock Exchange proposal would curtail such practices. It also, would prevent 
institutions from obtaining metabership on regional exchanges or otherwise engaging in 
reciprocal business practices which, iii. effect, reduce the portfolio' coKmiss ions such 
institutions pay. Both the Impact and ,the significance of the Exchange prcposal, inso- 
• far as.lt involves the regional exchanges, are affected by a change which has taken 

place in the primary function of the regional .exchanges. These exchanges were originally 
conceived of as primarily providing local aiarkets for local securities. With the passage 
of time, the emphasis on most of the regional exchanges has shifted to providing a 
local market for securities traded on the New York Stock Exchange. Technical improve- 
ments In coacaunicaclcn end the development of ovcr-thc-ccunter markets for local secu» 
cities have contributed Importantly to this change in the nature of the regicnal cxcr.anges. 

As pointed out above, in many Instances the participation of certain regional exchanges / 
amounts to no more than providing a location where privately negotiated "cross" trans- 
actions In New York Stock Exchange listed stocks are recorded and give-ups are dlstrl-. 
buted. . . 

Finally, the New York Stock Exchange proposal permits the contlnoatlon of 
customer directed give -ups and would expand them to provide far gtve-u?s to non.-nasiber 
broker-dealers of the Hew York Stock Exchange on- cxecuticus on that Exchange. It would 
also provide for minir.nim retentions by ctecutlng brokers. The justification for these 
■ restrictions presumably is that- competition in liberality ■ with respect to customer 
directed give-ups is not a desirable form of competition and that Che economic health of , 
the exchange eoKiaunity calls fojr a sharp and enforceable distinction between public . : 

customers and the brokerage Industry. ' * 

■ - ■ ■ * ' * i 

Cciptain aspects of thft liev YocH Stock ExCii^nj^? proisosal arc oot specific » !„ *.S * t j 

the amount, kind, or appUcabili cy of th: v.'Iujj discount, :ho percentage of the j 

minimum coimaisslon which a nonmenher could receive and the qualifications which non- 
fH-ri S.^re would have to have in order to becoite eligible for this access and the amount 
of cust^cr directed givc-ups available to c^.abers and nonmasbers, etc. Further, the 
Exchange proposal docs not indicate whclSet the Exchange contemplates revision of the 
commission rite rules to relate coc-sitsslons more directly to thc'moncy involved in a . j 
• transaction ratlicr than to the number of shares, thus modifying the existing disparity ^ j 
im coaalssions paid for a given invcstnuinc in low priced stocks and in high priced 
atocks. Tltli cKiClcr was discussed In a report to the exchange community from 
Hr. C. Keith Funston, then president of .the Exchange, on July 2l, 1967. Revisions alone j 
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tbit Un«» ** s<icee*l«d by Mr. Funston, veuld noC only i^ify l.his dti>p«rlty but ni^bt 
provide « eonvcnieat way oC inlrivlveini; llie prepoked voluae discount. , 

-Ihc Cxchsnse apparently is initially concerned with the principles and objectives 
underlylns its prcpossl. In this connection, the Co.-!uission assyc*s th.ic it these 
principles and objectives are accepted, the Exehaose will dcttiaint the specifics,. .Ue< , 
the dollar amounts, the percentaces t*‘® definitions, in such a way that the proposal 
will accoopUsh its intended purpose. Tnus, for example, nonmemhers would se a 

sufficient participation In coentissioos to induce them to brine .their oners *'‘' *• * 
Exehaose. The Commission understands that Kew York Stock Exchange ncinuccs vet. Id be 
required to retain approxiatatcly 50 percent of the coseaisslon on any orocr with the 
balance available for customer directed jive-J?s. 

the Commission believes that It Is possible and ^apptoprlatc for Interested persons 
to express their views on the principles underlyiiti’if^ Cxch3ni>' s proposal 
»can.s by vhleh its objectives may be accomplished even thougo. In the absence ..f sx*.e 
1 specific proposals, it may not be possible to determine the specific financial impact 
of various parts of the proposal on the carnlnss of various members and r.oumc...ers ot 
' on the amount of coomissions which institutional Investors would pay. 

i >R0P0&ED CCHMISaTOM Rl‘i.S 10b- 10 

Proposed Rule lOb-10 represents an approach ii the give-up problea which would 
r not require significant change in the existing cwaalsslon rate structure of exchange* 
nor require all exchanges to adopt a uniform approach to the question of glve-ups and 
reciprocal business. 

The Cossnisslon tecojnites that the proposed rule is not a substitute for full 
reexamination of the structure and rates of cojcalssions on the national securities 
exchanges. The proposed rule was under consideration prior to ehe anneunccv.ent of 
the Mew York Stock Exchange proposal and has its antecedents in the Coi-.-aissiou s Report 
on Investment Company Growth, which stated af p. 17?: 

"It would not be inconsistent with (the! rules (of certain regional 
(tnek exchanges! for dealer-distributed funds to direct give-ups to 
Ctietr adviser-underwriters j all of whom are l«\S3 nenberx, for. the 
purpose of applying these give-ups to reduce the advisory fees payable 
by the fund. 82 / 


"82/ Alternatively, the fund itself could form a broker-dealer affiliate 
■ to which it could direct give-ups. If this course w-jre followed-- 
and no fund now does to— the give-u?s would Inure to the direct 
benefit of the fund’s thacchclders.*' 

The reasoning on which the proposed role is based is that if, as pointed out 
above, a mutual fund manager has various means at .his disposal to recapture fee the 
benefit of the fund a portion of the co.-iilssions paid by the fund, he is under a 
flduciary'duty to do so. Furtheur.orc, diversion of such commissions to benefit so ^ 
investnciit company cunnager eiay be viewed 'a# additional conponsat ion to the manager .or 
baiidling the portfolio transactions of . the fund within, the meanins of, and in violation 
of. Section l7(e)U) of the Investment Company Act, 7/ 

The proposed rule therefore reflects a duty on the part of mutual fund canagees as 
fiduciaries not to use cciriissloiis paid by their beneficiaries for the beocrit of. the 


Ti»e Corolssion docs not believe th.at investr.ent company directors nay properly view 
the benefits derived by fund r.a.'i.igcrs fro.-a glve-ups as simply an additional form of 
compensation for investment eanagrsr.tut, «at. only may this run afoul of Section 
l-7(c)(l) Of the Investment Company Act but the benefits derived by Inyostmenl 
company cbiRngera fro.a this source, cannot be precisely or adequately disclosed In 
the prospeatua, or in the investment advisory .contract, as is required by 
Section 15(a)(1) of the InvWtncnt Company Act. ► 

' , • ■ ■ - - ’ ^ ■■■' ■ ' 
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fiduciary vlien practices, prucadures, and«rulas oif the sarSreta in which such fiduciaries 
act penalt their beneficiaries' Co receive tangible benefits in Che for* of reduction of 
the charges nou borne by them. The proposed rule is bottooed on the prenisc Chat when a 
fiduciary uses connlssions to obtain benefits fur hiciself under these circuostances, his 
conduct would appear to vlolcce applicable antifraud provisions of the Securities Exchange 
Act of 1934 and the Invcstnent Advisers Act of 1940 as veil as Section 17jCe) of the 
Invcstoent Ccxpany Acc^ particularly in view of the obscuce and often devious ways in 
which this is accoaplishc^.>Tbc proposed rule would be adopted pursuant to Sections lG(b} 
and 15(c)(1) and i2)i\oi t^^!iccuritics Exchsnge Act of . 1934, Sections 206(4) and 211(a) 
of the Invcstnent .advisers Act of 1940 and Sections 17(e) and 38(a) of the Investment 
Company Act. • .. . 

• • ’ • 

Ihe proposed rule vuuld not iispalr the-'Ciiiip'cCitlon which nr^w exists ainong brokers 
and among exchanges for ihc business of institutional cu-jtoiscrs by offering these 
customers substantial saving's on commissions. On the contrary, the pro’posed rule 
recognizes that, as centiOned above, develop'. .cnls and competitive forces in the 
securities xarkets have, as an economic siattcr, tended to eliminate the existence of a 
fixed ninimum cocunisslon rate on institutional orders. 

The proposed rule would tcad as follows; 

. "lUile lOb-lO . > 

. "( 1 ) It shall be unlawful for any registered Investment ednpany or 

affiliated person of such rcslstcred investment, company* to 
directly or indirectly, to order or request any broker or dealer: 

"(•) to pay or acrcvuge fbr the payment, directly or indireettyi 
of all or any portion of a comRission on any securities 
transaction to any broker, dealer or any other person 
unless pursuant to a written contract the full amount of 
such remittance Is required to be paid over to such 
registered invcstnent compuay, oC fees owed by or charged ^ 

to such registered InyestnfCnt company are required to ba ' - 

reduced in an amount equal to the .remittance; 

"(b) to designate or employ any bruket or dealer on any •trans- 
action to transmit, execute or clear a transaction Or to • • 

perform. any other funetten for which com^Mnsatlon is 
required or made u~l<*s5 pursaant to a written contract the 
full amount of such cor.:pensatlon ‘ts required t 9 .be paid over 
to such registered investment company or. fees Owed by or- 
‘charged to such registered investment company are required 
to be reduced in an amount equal to, such compensation. 

"( 2 ) I'Or the pucp.oses of this nilc a person Is af fillatedi with a . 
registered Investment company if such person: 

"(a) Is an officer, director, trustee,, employee, lii^festncnt 


* Although the proposed rule is couched only In terms of persons 'iho are affiliates 
of and fldnclcrler to Invcstmcnc coMpanics, the principles which ate s.et forth 
.above may be equally appl Icable to othci rwtnagcta. of pooled funds, who act in O' 
fiduciary capacity an'J who arc able iw red'tcf'the portfolio comnlssions pf their 
. beneftetarioS.' To the extent th.st such managers dlrccg give-ups for their benefit, 
when they ar,q in a position t-o utilize then for the , benefit of beneficiaries, it 
would appear that under the Federal Securities l.ows.-;cr otherwiiv, this use of gtve- 
•pa Other than for i, he benefit of the, -.c beneficiaries would also coniiltote an 
improper practice by such fiduciaries,' •, Aceordtn^y,, th’fe' Cpswlss ion believes that ft 
is fppropriatc, to solicit coexncnt bn ehit tssue'^4 will consider whether the ^ 
fgopqsed kule lOb-lO should be sppUcahle to other ildiiciarics who waOago pooled 


V 1 


J)l> a - 'i ' -.- — '--— 





•dvl«er» Mcnbcr of an advisory board, di'posicor, 
promoter of or principal undcrvriCer for the 
registered investnent co»piny, or 


."(b) directly or indirectly, through one or riore inter- 

nedtaries, controls, or is controlled by, or is under 
.coKonon control with the registered invcSCRSnc company,, 
its investaent adviser or principal underwriter, or 

"(e) directly or indirectly' owns, controls, or holds with the 

power Co vote, five per centun or more of the outstanding 
voting securltics'of Che registered company." 

I ■ . ■ ' ' 

While' the Hew York Stock Exchange proposal and proposed Kule 10b- 10 arc not 
Butually exclusive on all points, the Hew York Stock Exchange proposal is, to a signtfi- 
: cant! extent, an alternative approach. Insofar as the Hew York Slock Exchange proposal 
would provide institutional Investors with a volume discount while at the sane tla-.c clcs- 
Ing, Insofar as passible, the various avenues by which an institutional manager can 
recoup corcnlssicns for Che benefit of the fund, it could, depending upon the nature and 
I extent of the volume discount, provide a direct rather than an indirect means by which 
I Institutional lnVe5;;ors nay Obtain the benefit of lower charges. To the extent that it 
Ivould make impossible indirect recoupment of commissions .by institutional managers, the 
|<)uestIon of a fiduciary duty on their part to seek such. recoupment would not arise. 

i * . . • • 

All interested persons are Invited to submit their views and cocrr.ents on proposed 
Rule lOb-10 in writing to Che Secretary, Securities and Exchange Coi^aisslon, at its 
principal office, 500 Horth Capitol Street, Washington, O.C. 205A9, on cr before March .1 , 
1968. The Commission also invites cortjencs on Che Hew York 'Stock Exchange proposal which 
'is set forth in the attachment of this release, as well as any alternative suggestions 
for dealing with the problems presented. Material submitted will be made available for 
jpublic inspection unless request for confidential treatment is awide. 

By the Comnission. 


I . . • . • 

Orval L. D-jBois 
Secretary 

Ittachroent ' ' . 

! . ■ . ' • ' • ' • ' 
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XO: Kesibers and Allied Mc-aibevs ’ * s 

SUBJECr: Coxy.lsslon Rat.c Structure Proposal 

' A principal unsolved prcblcat facing thc-securities industry is that 
Involving N'ew York Stock iij<change corrsission rate structure. The cen- 
plcjcities and raMifications are such that they arc not generally understood 
avcii though they directly or indirectly affect, the Sew York Stock Exchange 
and its czenvbers, regional exchanges and their ac.T.bers, Che third narkc-c, hon- 
eeedicr broker-dealers, institutional investors and, of course, the public. 

The problem has becose loorc acute by reason of certain pressures which 
are building up in Congress, government agencies and departraents, a scgr.cnt 
of the press and the SEC which has. oversight responsibilities in the area. 
Xl»c issue is further cocplicated by the fact that the Exchange, enjoying the 
privilege of self -regulation and operating under a goverrenenc approved^ 
cosiQission race structure and certain .anti -trust Inosunities,. has an ebligacit 
to rew’icM its fees and industry devclopseats and practices in the light of 
tniblic interest. Tnis is a prcblen which cannot be solved by the Exchar.re 


raaifications and 
those we initiate. 


acion I 


-The minin'.um ccnrslssion rate is ceasing to be a ''ninlraua” because of . 
practices which have developed and which are proliferating. This is the case 
in large censure because certain' institutional investors arc naturally 
desirous of achieving a lower connlsslori rate on large transactions, ar.d 
brokers who are ncn-icecbers of this Exchange are understandably interested in 
achieving access to the cqrciLssion dollar. To acdoniplish these objectives, 
among others, c wide range of devices is being employed. Membership o.n 


ItCV iCiriC Dtutif. 

utions cc.'.raission discounts. Quft exchange, by petciiccing rebates to S ECO 
tnenibers, in effect is giving a public and institutional discount. Through i 
complicated arc 5 r.Gen;cncs there ace noxv* certain sophisticated individuals vho j 
laanagc to receive 401 rebates pa their listed transactions. Ti»e net result. 


iwM vouR s*«ARC or amcr'Can eu&ixcss 


227 


in brier. Is an intricate nase involwing give-ups, give-aways, reciprocal 
pcscliccs, nanufacturedi participations in trades, transported trades moved 
from one Pxcharii;e to anachec, all of ^yhich result in a leakage of the 
con!:ilssion dollar. 

The situation also reflects a coamission structure which was most 
recently revised in 1959 and which do3s not properly recognize significant 
chanvas 'Which iinvc since taken place in the mix of our business. We are all 
•aware of the increased institutional activity which is one. of the significant 
pheno-ana of our time and which in all likelihood will contin-ae to grow. It , 
secci£~ reasonable that institutional business with its unique characteristics 
and deauiinds must be recognized in our coirraission charges. Moreover, failure 
to recognize and speak to the problem will inevitably result in a diversion of 

activity to competing marketplaces. 

• • • 

Dscausc of all of the foregoing, the Board of Governors has unanimously 
adopted a resolution which had earlier been reconraended by the Cost and Revenue 
Committee and wiiich has the further approval of the Regional Firms Advisory 
Com-nittcc and the Liaison Committee of the Association of Stock Exchange Firms 
to the effect that the Ne*w York Stock Exchange proposes to ' 

Cl} incorporate a volume discount in the minimum commission schedule, 

the amount and nature of such discount to be subsequently determinad. 

• * * . • 

C2) support continuation of the practice of customer directed give-ups j 
on their own transactions with a limitation on the percentage amount 
lihlcti way he so given-up. 

C3} take stcos to prohibit reciprocal practices which result in de facto 
rebates of LYSE commissions even where those arrangements involve 
other markets than the ITfSE floor, provided that the SEC will aid 
In prohibiting such practices in other markets. 

(4) allow a discount in the minimum commission schedule for non-meraber 

brokers, both domestic and foreign, with qualifications to be , 

: specifically 'defined subsequently. ^ . 

(5} a*- th" order of tho SEC tb this and other registered exchanges, adopt j 
rules limiting membership and broker-dealer allowances to bona fide 
broker- dealers . • 

Because of the interrelationship of these proposals these courses of 
action arc offered aS a package.. Further, the sp^iflc details of each of th 
five elements of the package will have to be -developed subsequently. j 

The first proposal described would give directly to large Investors, I 

principally institutions, and to the public which has entrusted its 
Institutions, a couimission reduction to which they arc entitled by size of 
cransaction and which some arc presently receiving circuitously. • ^ 



Concinuance of cusCoascc dirccced give-ups on a reduced and contruilej 
basis would tend to elitninace abuse in grancing of reciprocals, and wuuld give 
recognition to the fact -that there is core co an order chan. its CKecution. 


The third proposal, involving an cnforceaent of rebate rules, would help 
CO. eliminate undesirable reciprocal practices and arrangements engaged in by 
some, which through certain other exchanges and the over-the-counter market, 
result in fTfSE cor-.mission "leakage". ■ ' ’ 

Because we recognize .and respect the desire of non-NTSE brokers to 
merchandise securities listed on our Exchange profitably, and preferring nat 
to have them compensated by artifice, we propose that certain qualified 
brokers be given an opportunity to share the cemmission dollar directly Instead 
of indirectly. Tne public will be better served and depth and liquidity cf 
markets on our Floor will be improved. 

Our last proposal restricting future menbership in any exchange to bona 
fide broker-dealers is necessary co insure the health and vitality of our 
securities distribution and auction market mcchauisms as we know them. 

Chairman Gustave Levy and I presented these proposals for consideration 
by the SEC this morning. *1 cannot emphasize coo strongly the important role 
that the SEC must play in considering and evaluating the action which has 
been taken by the Board of Governors . . { 

• I 

.Subject to Comnission reaction, the Cost and Revenue Committee intends • 
to proceed irKfiedlaccly with drafting rules and coosnlssion structure to 
accomplish these ends. . . 



Robert W.. Haack, • 
President 


! ■ I 



\ 


i 



.{vO A-t U E ■3— — 

: ‘ J.5J«2e\3o3 

■■ ■ . ■ " ■ ^ ' . 

|<r. rnljsrt i;. teacU \ 

HroSiC oiiiT -• . ■ • . 51& • / . V 

Kc-p Yoric Stcr^!: !;>;cht:R5C • -• . ' . .' 

Klavca i.riil itroair ■ 

llqw Vov-c, lieu Ycvk 10CC5 . ‘ ■ , ! ; % 

Daaa? Kr* IlnrcJc: ••• • . r. * *• ■ . . 

/•.D you rro r.i-.r.ra, I'ls ccrst^iCGio*! rate otrreture of rotioncl 
cc-curiti-o c:x:-.£.r.."ac Ijcs haan the cuaicot cf irxzv.zxvc nirJ 
ccntinair.j: study .'.y t::a C-rn^ricsicn. Ir luis b:*oc:r.s Bypui'cnt . 
in tha covm'j cf that stuiJyv'.zt the rmsont rniriii;ra.m rate 
Etrnctara h"3 iod to-lha dr-vclor^a^^rnt- of trtcticaa ejasienrd to 
cvoi.« tlia r.urrDrrad x'cstriotions Of^airat the i^ar,otiaticn cua '- 
1 : 1,2 rccTu-ticri cf acmisaic:: rrtc?? v • a 'relieve it* ia ncv> . 
j^i^i2i*a3.J.y i.'tr;2vi.''_i'iir>Cw tiiat as ^.si t— v.'S^r3,> ».cf*..-2iss.i.cn 

rate- siruoLuva .iito arequircci to in'.'cstir.'^ i:ut2ic.’ 

'•the (*c^."if. 3 ion v.'iil hold lubiic 'tvi-rir.-.z ciuler Section 21 (o) 
of the r:oc;v.i-icirs ;":;ohcu^-3 ret of l-J:;:; cc r.*.T:r.ean:; duly 1, ILOa, 
on the r-*.a.-;rAoa oC tfse co;:?;!iv::;j cn a'ate. of natic-niil 

CQCixrizitir. c^cheny^s^. .i co: y of the orver for lublic i:oiU'ir.-o 
is cnalcac'd. Cne c‘f:ject cf th-rse hcarir.'-ft \cill be \phv»i:I;or, in 
vidM of !.rc!:>cr*t 5 U'rctiecs, c r.;;hii-ou .-2 c;x-.'i :i:r;n ca-nr.ir.sicn j-ate 
Btructu-vc is Jiocrir.ary, rr.d if so to i.v.ot oxLcnt, in ordei* to 
ccMcve tl-.e objectives of the f'Oouritic's Kxchrijai-e iict cf 193il. 

The Cc-niEcion hereby r.ekcc va'itten rcrry.Gct p.irsur.nt to 

' Saeticn lC(i-) cf the y-eeuritics Exchanr'.e Act that yoitr i.-xchange 
effect ca its o'.cj hehnif c;;:ni;;os, tc i.ecor.re effective on or 
heferc Sc':s:cr.>b 2 r 15, ISeS, in .its i-ulce, nolicicc and pi'satlces 
i:i rcrrcci- cf ite cc‘--3r.scicn rt-cc by !:c=:i..VI;:u.Avi iej.e bV, 

Sc’cticn lit-! J Cl) i u:! ceyreyrioto other j;ecjio::o Ox* 'c-ic oxc.‘::e;v''.e 
ccasl’.ituvic.'n cad rules eithri* (:i) in rccordanco v;icli tl;e revised 
i::i;*.ir.e!o c:.'.7eit5icn rates vn rot forth in Attccihrr.eac A, ci* 
altcrjiclivelv* (-0 hy clif lncL-i:;.'’, vitl: e'espcct to orcicrx: in 
e>:cc.::; c.-: a;",0,SLJ, rccairurratc for :::xiii.v.uj:i rcton of cc.er.;i.asion • 
You .',;;c:’..i.e al:; :: i;.t: I- t I'ioLo r:;t::ctir::u in the euiTcnt 

intx*a-r rTber role ior i;on-c.:;ccut.iivr i’5.r.T..e cx' elir;:inatc rcriuire- . 
Koats -. r r.uninv.t’n ij'.rro-r.c.:;:-cr cJini'^rcs to such r.ou-exc-cutinjj 
finvtn .... 



. 


\'e wish to tnnvlK:clr.e thst this request is intended as on 
Intarir.: step a-id i t.r.t the Co.“.ir.sic3i has reached no definitive 
co:iel 5 ’.-;if n on v.heLher the pcrticulax' rc-.tes described in 
• Cy/rtiMt A vojjld rcrieot the or^tir^-a for.v. of rate structure 
for yoi-.r c*/chr.r.«a or thet any sehodui-c of orecified rates 
would ircvids n'c-.':.vvletc cnsv;er to the r roW«“=» rr.isod in r. c 
Uelei.so i:o* i=2S9 r:id the ccr.-:ea)ts thereon. Additicncl 

• Rsaiures re:-v;ect to other ratters, ir.cludinij, pivc-urs, 

ore under continui;:*? ccnsitiox*»etic.e end \.'iH he cjcnniined .in 
the courja of the heorins corraenciiis.. 1SC3. 

v/’Tiic i' 2 qr.c 3 t t]:r.t your exciisn^e telcc tl.u forcr.oinf; steps is 
lacda in the ccntcr.t of the Ce.:".iss ion’s re 3 ;.'onsibiiities to 
consioer vhe notice*;! policies c::iboditi‘j both in the seourities 
IrucG f.nd in the leVtitrust Ic'.-s. It is besed upon the deficicu- 
eios iii Ir.c rresent c::chen.qe I'cto structure wJiich fails to 
provide r.' rronrinte riisccuets bu!; paie-uto r,ive-ap3 directed hy 
instil-ul-ionfa" r:ancrer3 , vith censeqaent dar ertures xrojn the 
|iurrs 5 .'tc-a : rcte structure on an erijitrary and 

ciiscrinrinuuory hesis. . . ^ ^ rares 


CiX'^ •* 
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- Sincerely, 


(iv> r :h.p i:-v 


Cnclosi 


ii r-'e..--!- ir...*;-.- ’ F. Cohen ; ^ 

^•ICu, thu t •- Choir»aan • ' 

jurca ;v cc;.. rh'-:;;* n: iry ev^et sheli not. be 
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For RELEASE lucsday, riay 28, 1968 


SECURITIES .MU) EXC!L^GB CO^^^ISSIO^^ 
Washington, )3.tC, 205A9 


Securities Exchange Act of 1934 
Release Ko, 8324 


The Securities and Exchange Corjaission announced that it has issued 
an order* for the institution of an investigation and a public investiga- 
tory hearingj pursuant to Section 21(a) of the Securities Exchange. Act 
of 1934 to consider whether any changes should be amdo in the rules, 
policies, practices and prccccurcs of registered national securities j 

oxcha'ngcs respecting ccKnaission rate structure. 

Infomatlon developed by the Coscalssion has led it to conclude that ; 
present cotTiiiiission rate structure rules, practices and policies do not, ! 
in fact, provide for fixed ninl:sun' corrals s ion charges on many exchange j 
transactions. As an Sntcrin ir.eas;:re the Corenission has written a letter ‘ 
to the New York Stock Exchange, pursuant to the pro*»risions of Section 19(b) 
of the Securities Exchange Act of. 1934, specifically requesting it to 
adopt a revised cosraission rate schedule which would, auioag other things, ■. 
provide for reduced rates for that portion of an order involving round lots 
in excess of 400 shares or, alternatively^ to cliuinatc requircisaats for ! 
ciniisun rates of ccr'jnission for all orders in excess of $50,000. That 
letter also requests the h’ew York Stock Exc'iange to ininle!r.ont appropriate 
reductions in the current intra-nanbar rate for non-executing firms or to j 
clininate requircnents for clnimnn Intra-r.enjber charges to such non- j 

executing firms. Letters also have been %^’rittea to the other registered 
national securities exchanges suggesting that they consider adopting 
appropriate interim changes in their rules, practices and policies relating 
^to conciiission rate structure. These proposed interim changes also will 
p^rovido a focus for the evidence to be introduced' in the public hearing 
to be hold pursuant to Section 21(a). . ' i 

\ The Order, a copy. of which is attached to this Release, directs that • 
public hearings will be held in V’ashington, D.C,, censaencing on July 1, l&CS, j 
It describes in general the matters which will be the subject e£ the I 

Investigation and public hearing. The Corenission, in a subsequent release, 
will describe the procedures to be followed with respect to the hearings. 

The investigatory hearing is intended to assist the. Commission In the 
discharge of its responsibility under Section 19(b) of the Exchange A.ct and 
other provisions of the securities laws. It is not a subs^itute for, ai,d 
its pendency will not prccludei nor specific procedures t?:’ <:c>''3ider or \ ' 
require specific changes in exchange rules and practices e .f 'i.'r the ^ 

instance of the Commission or at the Instance of the exchanges on suittcrs 
set forth in the attached Order, . , 
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The Cosaslnsltm^ cn wSjsvwjtJt 25 * IS 5 > 5 , ■pu'»li<»!K ‘4 t>scwvtt 5 .<i 5 Satlisnr.o 
Mfc HAlecco i^n. ^ 23 '> ciiiM»;sciis 3 that $.C twisSosr coari 3 CiCc£«?a c. pro- 

r^ual t<» fc jtvpt fitle iO o:^:?r tl-uit Act that tiw iltv Ycrh StocJt 
tocUva^o iuid cvb^Lttcd for C..isalsalon ecx-eat STfS vcastloa t^xc outltoo 
ef js proposal for c;:r£aia r«vl:ildC3 of its ccactiasXos SJtte ctPiC 

Ttei r<?sr^wea to lieicaso 'ftO. 5239 ftoil ot^icr iRfor/aition tio^s 
/jvaiJ^Mc co'c'is Cf«?aAat;Ui:u tr.iicAt<» rhfffc tl«s practices* prccc.-ivros nad 
tcichau.io rtilvs o^-lisitse ccmlwioa raso stroctvirco involve 

A i 7 tr:l *or os pwiiCEcrs ^cl\ ca (i) coctnioslcn r-acn for CKai!Siis.a 

c«:ihai :;5 rates) cad for toa-f^'JKors, C^i) too scrvlcco for 

vhicU cccU cer.*i?.issio?. rates ps^y oi&il tho costs sUocstvd tharetd* (iii) 
give*t*ps tvtyi reoiptc-cnl proctlcca cs.tofiS dizzoveut c-^tcftcvico of tsersbtrs 
fiaa ivja"riiyh-f:*.‘o, (Iv) liics^iiorshi^ by f losnsfiil fastitiiCAcnc* C*'V cccc•X3^o 
Asccss tn f5r»'i''-‘-ri<J lysrhcto «;-y c:coi;es'“dcaU;rs* {vi) ccsErfOtltio:* 

ittaou?' cnttJ*ar.v;ea tswJ ttiSiXf* c«c;»nr.3eo cad ocl-or S’AZif.ets* exd iylO 
r.cccwlty for rcstrlctiosii o;5 acersa os caclvr/^a t'Oab&ri? to cii» tisird 
r,a>:'rict. 


Shs Cccrisston i5e«as It n/sascarjf et«5 ptOyOtXrjf aid la tbo esiferoo- 
Si-mt ot ttt-s rrovl/.ica»j oC tU rtesritlos rxciw;r,\o Act 1534 .ixul ot:«r ! 
Ael'O a.v»J.:il(storc<l by.X;ii>,Cormlc.$So'i esfi to cl-ivC'tuiivcs t*.?o s'ca.'.ori-iJiS^jttoiiS ^ 
of Cj-- fCi'.r.issloa rat*if 'ctrustvvc of. liuiioctil .V'.'scrurIcSoa thiXt ; 

ca inve 'It Site felon bo tvSdo o.^ pr«xttccS| proacccrea acni rnlas of ro5i.lf.ta"ft'l 
/'l-iurltics fvwt t’*^ ^n.rsovsoa of prottecinrf invescova 

r.:j.3 foe iv.r.jj: lvo Xai? dcall;.*; In Veeuricjuss tvivded uooa ct»cU csclw-o^jcs 
xw;l feir riiiriiJSU'atlcu OK each ervclviai*ca. • , | 


I 


1 


1 


3 ' 
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III. 

• • ^ ’ j 

OSrr.'JiO, ir.»rsa 5 «t to i-he provloions c£ Ssctloa 21(a) of tho 
F.-^wUcav/c Acc, L‘:nc an 3 .v.vcHCiyntlo;i ba isado of the 7y\ttcto rcfcri^ to 
in Coction I bcxMcf to ;ca toth in cha enforcKwr.t of tlia proviniona of 
tha Securities /.ct aail In tha prcaceibln-; of rulcjs uad rcgula- 

tU,u^ pur:;ua^t to ^^ectious JU^dO. 15(b>. I7(a>. l&(b) o fact port incut 
previsions o£ the tech,'ir?,e Act carl other Acts acaainictcrad oy tuo Cocraic- 

sionj and 

II IS FUltii'JiJ; C1U?s:vtJ», pursttsnt to tba provisiona of Ceetioa 22 of ^ 
the E:«!umr.c Acfc, that o whlic he;.ris 5 siiell be held as part of thi« 
invest isstio;-., t'^U tha v*o’jlic hsariig shall la conducted lia*oiro taa 
CoCTls?.iou» rr.v v.ri'.iosr cr i.smher 3 thereof* or iloccr S* Poster t/ao ia 
hereby Wiaed r .3 hc^’srinii officer nci tar^jo^iercxl to edsaulctpr oaths nad 
offixt-atici'^ a/id pcrfoCTi «U oth'or duties in coanection therewith os 
pKcccrihed by lav, cE fas Iwariaa vhifa shall coctseaco at 5U0 ifiortU 
Capitol Street, \.’aj:i»lL'SS.on, on July 1*. iDou? 

H TS riTy’-in:." CT.'yiin!'’.0, pursveat to tha j)rov4aions of Soctioi* 21(b) 
of tl.c ExccanfTO Act, th-t for tho r-nrposa of Ruci| iiiwotifictioiv end punlic 
hctriiis hold t.a i;rirt of it Xr^lui; i!* IvlJAcU orrt i*pscn0 U. lastbcig 
Oiich of thati, is hereby «!uo£.cr<£c4d ssr officer or tSiS Ccisaiscion uad au&ll 
conduce the inve::i:i:;otio:i rsd perforn all other dutiofl in connectioa 
therev;itU M ixcccribcd by las, . 


By tho Coit^isslon, 

C^v Orval I»» IrtiSols 
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Securities and ExcH/iN6£ Commission 
Washington. d.C. 2Q549 


/. ' 
')o 


OtVtSiOM OF 

Tradimo and Markets 


May 29, 1968 


Mr, Robert W, Hancki 
President 

Kew York Stock E-xhanse 
Eleven Wall Street 
Hew York, N,Y,. 10005 


Dear Bob: 


I aa crxlosing, for your Infwryxtion, a table which compares 
the present ccc-aission rate structure with a revised rate 
structure vhlch the (kwaaiosion requested the Kew York Stock 
Exchange to adopt pursuant to Section J9(b) of the Securities 
Exch'^nse Act of 193A. We viJll send you more detailed infer- 
nation in the next few days# I 


! 

If you^bave any questions, please do not hesitate to call oe 
9i>3-5i51) or Eugene H. Rotberg (Area Code 202 


r 


, Sincerely, > j 

\ ' / 


■ :rru\:h- Uv ( 

Irving M, Pollack \ 
* Director 


Enclosures 


P.S. 


V7e also arc enclo.'^ing same supplcaicntal equivalence 
tables wJiich further describe the present and proposed 
rate structure. 


m 

r 


*<• 


20 
• 50 

<0 
.100 
200 
300 
400 
500 
t.OOO 
. 2.000' 
5,000 
10,000 
20,000 

30.000 

50.000 


Is 

$■ 


1( 

I 

3 





. 

110 



$50 



ProtcnC 

Pro nosed 

Pcrsenc 

Chn'toe 

Present 

Frooosed 

Percent 

ChAnRS 

20 

$■ a 

% 11 ‘ 

0. 

? 15 

% 15 

0 

• 50 . 

20 

20 

a 

29.50 

29.50 

0 

<0 

29 

29 

0 

37 

37 

0 

.100 

34 

33 

- 3.0 

. 44 

43 

- 2.3 

200 

68 

66 

- 3.0 

es 

. ' 86 

• 2.3- 

300 

C4 

Q 

99 

• 3.0 

132 

129' - 

.- 2.3 

400 

• 136 

132 

- 3.0 

176 

172 

- 2.3 

500 

170 

'.149 

• 12.4 

220 

199 

- 9.6 

1.000 

340 

234 

-31,2 

440 

334 

-24'. 1 

. 2,000 • ' 

680 

404 

-40.6 

. 880 ' 

604 

-31.4 

s', 000 

1,700 

914 

-46.2 

2,200 

1,414 

-35.7 

10,000 

3,400 . 

. 1,764. 

•48.1 

4,400 

2,764 

-37.2 

20,000 

6,800 

3,464 

-49.1 

8,800 . 

3,454 

-37.9 

30,000 

10,200 

5,164 

-49.4 

13,200 

8,164 

-38.2 

50,000 

■ 17,000 ■ 

8,564 

-49.6 • 

22,000 

13,564 

•38.4 


3'*,{H>0 

, , 

1-7,064 

-49.8 

4.'i,000 

27,064 

-3S.5 


• 








i 


IJIAHK 



$70 



SK-0 


Present 

Pronosod 

Percent 
Chenee ■ 

Present 

Pronotad 

IVceent 

ChAfS.'.O 

$19 

$ 19 

0 

. $ 25 

$ 25 

Oi 

34.50 

34.50 

0 

42 

42 

0 

42.60 

45 

♦ 5.6 

45 

57 

♦26.7 

46 

53 

+15.2 

49 

63 • 

+33.8 

92 

106 

+15,2 

98 

1*6 

+38.8 

138 

159 

+15.2 

147 

204 

+3S.8 

184 

212 

+15.2 

1S6 

272 

+33.3 

230 

249 

♦ 8.3 

245 

324 

+32.2 

460 

434 

- 5.7 

490 

534 

+19.2 

920 

804 

' -12.6 

980 

1.,104 

+12.6 

2,300 

1,914 

-16.3 

2,4,50 * 

2,664 . . 

+ 8.7 

4,600 

3,764 

-18.2 

4,900 

' 5,264 

+ 7.4 

9,200 • 

7,454 

-18.9 

. 9,800 

10, 434 

*• 6.3 

13,800 

11,164 

• -19.1 

14,700 

15,654 . 

» 6.6 

23,000 

18,564 

-19.3 

24,500 

•26,064 

+ 6.4 ■ 

46,000 

37,064 

-19.4 

49,' '0 

52,064 

f 5.2 
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EXClVvNGE COMMISSIONS UMDSR FU232KT AND PROSJSSD RATES 

S20 Stock 



KUM3SR OF 

' VALUE OF • 


BRESSNT RA' 

TE 


PROrOSED 

.RATE 


SHARES 

TRADE 

. 




, 


Percent Change 



Acpunt 

As t 

Average 

AiEOunt 

As X 

Average 

Between Present 


• 


of Valu* 

Consiilsslon 

Eer 100 

Shares 

of Value 

Coromlsslon 
Par 100 
Shares 

and Proposed 

Rotes 

100 ■ 

$ 2,000 

$ 27 

1.35X 

$27 

■ $ 26 

1.30% 

• $26 ..00, 

-3.7% 

200 . . ’ • 

4,000 

54 

1.35 

27 

52 

1.30 

26.00 

-3.7 

300' 

8,000' 

81 

1.35 

■ 27 

■ • 78 

1.30 

2c. OO 

-'3.7 

AOO 

S.OOO 

103 

1.35 

27 

104 

1.30 

28.00 

-3.7 

*.. 500 

10,CtQ0 

135 

1.35 

27 

116 

'1,16 

23; 20 

-14.. !• 

1,000 

zo.qgp 

• • 270 

1.35 

27 

176 

0.63 

17.60' 

■ -34.6 

2,000 

• 4o,qoo 

540 

1.35 

27 

296 

0.74 

14.80 

-45.2 

5,000 

100,000 

1,350 

1.35 

27 

656 

0.66 

13'. 12 

-51.4 

10,000 

« 

200,000 

2,700 

1.35 

.27 

1,258 

0.63 

12.56 

-53.5 

50,000 . 

'1.000,000 ' 

13,500 

1.35 

27 

6,056 

0.61 

12.11 

-55.1' 
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EXaUNCE CWMISSIONS UOTEA PRESEWT AXD PROPOSED RATES 


k 



$40 Stock • 


Pro.-icni: Rnte Propor.ofl Raco 


of Shores 

Value of 
Trade 

Amount 

As % 
of Value 

Average Conimisiiion 
Per ICO Shares 

Amount 

As 7. 
of Value 

Average Coiv.rilssloa 
per ICO Shares 

% Change P.etwC'Or. Present 
and PronaHoi Rates 

• 100 

$ A.OCG 

$ 39 

0;975X 

$39 

$ 38 

0.95X 

$38.00 

-2.6X 

200 

8,000 

78 

0.975 

39 

76 • 

0.95 

38.00 

• 2.6 

300 

12,000 

117 

0.975 

39 . 

114 

0.95 

38.00 ■ 

-2.6 

400 

. 16,000 

156 

0.975 , 

39 

152 

0.95 

38.00 

-2.6 

SCO 

. 20,000 

.. 195 

0.975 

39 

178 

0.89 

35.60 • 

-8.7 

1,000 

40,000 

390 

0.975 

39 

284' 

0l7l 

28.40 

-27.2 

2,000 

• 80,000 

780 

0.975 

39 

504 

0.63 

25. 20 

-35.4 

5,000 • 

200,000 

1,950 

■ 0.975 

’ 

1,164 

. 0.58 

23.28 

-40.3 . * 

10,000 

400,000 

3,900 

0.975 • 

39 . 

2,264 

0.57 

22.64 

-41.9 

' 000 

2,000,000 

*19,500 

0.975 

39 

11,064 

0.55 

22.13 

■ K, 


I 
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SXCHAKCE 

CCM^:ISSi0NS UNDER. PRESENT AND PROPOSED RATES 

$60 Stock 


• 


2|usbQr of 

Valus of 


Present Raca 



ProDOBftc Rate 

• Percent Char.sa 

Do tween Present 
and Proposed Ratec 


Shams 

Trado 

Amount 

As X of Avaraso Commission 

Valua Per 100 Shams 

Amount 

As Z o£ 
Value 

Average Coianis- 
sion Per ICO 


100 

$ 6,000 

,$ 45 

0.75X 

■9 45 

$ • 48' 

0.80Z 

$ 48,00 

■4.6.7 


200. . 

12,000 

■ SO 

0.75 

• o 

96 

O.SO 

48.00 

V-6.7 


300 

.18,000 

135 

0.75 

45 . 

A 

144 • 

0.80 

48.00 

■4- 6.7 


400 

• 24,000 

180 

0.75 

• 45 

‘ 192 

0.80 

48.00 

■4.6.7 


SOO* -t 

^,000 

225 V 

0.75 

45 

224 

0.75 

44.80 

— G.4 


1,000 

• .50,000 

4S0 - 

0.75 

45 

384 

0.64 

38.40 

-14.7 


2,000 

120,000 

» • 900 

f 

0.75 

45 

704 

0,59 

35.20 

-21.8 

to 

(*» 

s.ooo - 

300,000 

2,250 

0.75 

45 

1,664 

0.55 

• 33i28 

-26.0 

CO 

10,000 

• 

’ ' 600,000 

4,500 

S.75. 

45 

3,264 

0.54 

32.64 

-27.5 


•2,000 

•3,000,000 

22,500 

0.75 

45 

16,064 

0.54 ' 

32.13 

-28.6 





' 

•• 


• 

■ 

s 

» * 



. . 




• 


• 

s 

• 
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EXCaAKGE COM'. ISS loss UNDSa, 5RES2ST AiJO PROPOSED RATES. 

$100 Stock', • 


Prt-song Rate 

Avaraja 


*. 

• Kusbcr 

Vsiue o£ 
Trade 

Aa-Aunt • 

Ac Z • 
of Value 

Per 100 ShAre« 

Ar.'AuaC 


100 

$■ 10,000 

$ 4i> 

o!4vZ 

$49 

$ 6S 


,200 

20,000 

SS 

0.49 

49 

136.. 


£00 

30,000 

147 

0.49 

.49 

204 


• ■ MO 

. 40,000 

105 

0.49 

49 

272 


, 500 , 

50,000 

245 

0.49 

. 49. 

324 


l.OCC 

100,000 

4S3 

0.49 

49 . 

SS4 

• 

2,000 

200,030 

030 . 

0.49 

49 

i,ie4 


5,000 

500,000 . 

2,450 

. 0.49 

49 

2,664 

\ , 

10,000 

1,000,000 

4.S00 

0.49 . 

49 

5.26,4 


50.000 

5,000,000 

24,500 

0.49 

49 , 

26,064 

1 


. • 


• \ 






• 


• 





Pro-.iosnA RaCn 

Avavacs 
Cs;fc:lr.aion 
As % 0-1 ■ Par 100 
v.-ili-.ft sv-,r.---as • _ .. 


0.60X 

$68.00 

0.63 

63.00 

0. 66 

6!;. CO 

0.6S 

6 a. 00 

0.65 

64.80 

O.SS 

53.40 

O.SS 

. 55.20 

0.53 

S3.2S 

0.53 

52.64 

0.52 

. 52.13' 


Pcrcor.c 
Chanje 
Eatvaaa 
Prcsar.t and 
Projascd 
Rjtftr 


/ ,33.8 

f £8.8 

. 

^ £2.8 


/ 28.8 

■( 32.2, 


^ 19.2 


r' 12.6 



*4 

f 8.7 

O 

> 7.4 

f 6;4 



« 
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^CURITIES AND EXCHANGE COMMISSION 
WASHINGTON. O.C. 20549 




Mr. Robert tf. Ilaack, President 
Kew York Stock Exchange 
Eleven '.’all Street 
New York, New York 10005 

Dear Bob.: 


May 31» 1968 


Enclosed is another table which coapares the present and 
proposed comraission rates as a percentage of various dollar value 


trades . 


•■■Bincefely yourTT^ 

/*. lx e. /t 

A. Irving ill. Pollack \ 


Director 


I Sh arps • 

j . Tco-«oo 

? . 

I Vnlua 

sojbpo 
j < 60,000 

I 120 .COO. 
I 360,000 

I 720.000 

j ■ 

I ‘.<. 160.000 

i i6,ftoo,ooo 


Enclosure 





Trada 

Stxa- 

Shnro* • 
TcO-400 

Vnli» 

sofopo 

60,000 

X20,C00 

360.000 

720.000 

160.000 
, 600,000 


-1,.. "I. 



COMMISSION AS A PKRCIiMT OK VALUE FOR VARIOUS VRICKI) S-IOOCS AT 
SELECTED ORDER SIZES UNDER PRESKNT AND PROPOSED COlWtSSIOK KATES 


Couimlsslon As Poreonn of Valuo 
Undof Present Coaa'lsston Rates 


ConT.lsslon As Porcont Of Value 
Mndqr Proposed Crt;ianissioa Ratn s 


-Price Per Slmre ’ — — Price Per Slwre 


$10 

$20 

$30 

$60 

$100 

•' $10 

$20 • 

$30 

$60 

$100 

, 1.70 

. 1.3S 

1.13 

0.75 

0.49 

i.eo • 

1.30 

I.IO 

0.80 

0.68 

1.70 

1.35 

1.13 

0.75 

0.49 

0.93 

' 0.32 

0.73 

0.75 

0.68 

1.70 

1.35 , 

1.13 

0.75 , 

0.49 

0.73 

0.73 

0.69 

0.64 

Cl. 63 • 

1.70 

1.3S . 

1.13 

0.75 

0.49 

0.72 

0.68 

0.62 

0.59 

0.57 

1.70 ■ 

. 1.35 

1'.13. 

0.75 

0.49 

0;705 

0,65 

0.58 

o.ss 

0.54 





* 




• 

. 10 

1.70 

. 1.35 

1.13, 

0.75 

0.49 

0.70 

0.64 

0.575 

0.54 

0.53 JS 

1.70 

1.3S • 

.1.13 

0.75 

0.49 

0.70 

0;635 

0.57 

. 0.54 

0.52 

1.70 

1.35 

1.13 

0.75 

0.49 

0.70 

0.63 

0.5? 

0.53 

0.52 
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New Yorj; Stock Exchange 
* •• 

Eleven V/alu Street 


Hew York.K.Y. IOOOS 


V/. HAACtC 


The Honor able Manuel F* Cohen, Chairman 
Securities and Exchange Coinrnission ‘ 
500 North Capitol Street, N.V;, 
Washington, 13. C. 20549 

pear ChainiirnT Cohen: 


August 8, 1968 
- CHA11?HAN*S OFFICE. 

* • RC-CEiVi^^D 

A AUS8, i# , 

WjJS'JSSCa'EOl'iSA 


This letter is in reply to yoiir letter of Hay 28, 1968 
in \vMch you rec.nestcd p-arsu.anL*. to section 19(b) of the Securities 
Exchange Act that the New York Stock }>:changa effect interira 
changes on or before S£pte;'.f.bcr 15, 1968 in its miniir'im rates of 
ooiojirisfxion eitiisr (a) in accordance v.’ith the revised nrin5.w.um conv* 
mission rate schedule attached to the? 3.otter,' or (b) by cliTidnati.tig 
miniraum. rates of cor.adssion vjith respect to orders in excess of 

$50,000. . ■ ■ • . • 

• * 

* . *. 

On Jvme 27, 1968, the Poerd of Governors of the Exchange 
approved in principle a volitnie discount, a step**by-step abolition 
of c.v.stor.ic-.r“c1irectcd give-ups and a one-third discount to qualified 
non-m.er.iber hrolicrsc On /lugust 7, 1968, the Poard further consid- 
ered these cju.r.stions and now proposes a specific interim. non-:uernbe.r 
cojnriission sched'ale einliodying a reduced rate for volvtine orders, 
speci.fic intcri-.)'. inLra-iT.er.bor coi.-aission schedules ‘ embodying ' 
across the board reductions, additional lang\’.age to the Exchange 
ConstiUition vinich v.'oiild prohibit c'astomer-di.rccted give-ups of 
V’orl; or noney in consideration o.f listed business' and a postpone- 
m.ent of consideration of non-mc-mber access, 

Kon-Hcmber Scb.adxile 

We have ca.-:efully considered both of tlia j.nter5.ra non-r.'.c.nbcr 
altern.Tiivcs. We strc'ngly feel l.li;it the best interests of the 
securities industry, and the investing pv;blic would be served by the 


ov.'K* YOU.'.- cH/.ni: or am cm can n u r. i n r: r. r. 


i'ACr. MO. 


Vcjf<K SVOC!'. fcxcHAr:c- ^ 
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The llo'norsble Mnnu-ol F. Cohen 


August 8, ‘1568 


io.a5.ntcnencc'. of mininixxra ratfcs of co.i!aisslon, and therc:^rc wa con- 
centratecl on nltcrnctlve (a) rather' than alternative 0>) • 

In considering alternative (a), v:e v?ere particiaarly con- 
cerned X7ith its impact on the public as v?a noted that it ^ 

raj '^e cov-lssions on odd lots in stochs' selling at $50 and ^bov^ 
and on round-lots up to AOO shares at $52.50 and fd)ove, and on 
round lots of raoro than shares depending on how rauca toe . 

price exceeded $52.50. . . • . . 

V’c recognize that the reason alternative (a) raised com- 
missions on certain trades v?a3 that you sought to lessen the 
disparity betv:yen the con-inission rates on high ^ 

priced shares. }lcv:ever, • we feel this disparity should be dealt 
with after more study, and that an interim schecule should oo.. 

•involve any increases in rates, of comnission. • 

’ Another of our consida.rations v:?.s the operat5.onal di.L- ^ 

ficulties inherent in alternati.vc (a) o“ 

' of an order over nine additional days after- the first quclxf^ mg . . 

trades and the change to a different loethod of comni.ssion caspu- 
tation at the cowparatively lev? breakpoint or nOO snares. 0ieci..w 
above the breakpoint vwuld rocjuire special handling not requirec! 
for orders at dr bclov? that point., • . . 

• VJe understood that the ten day order vjas designed to relieve 
customers .end fiduciaries of any conflict in deciding v.v.etner to ^ 
complete an order in one day to minimise the cciUAission cuarp, oj. 
v^hether to spread it out over more thavn one day to get better c.>.e- 
cution prices, ilorever, our research into ’this question has sno\.'.n 
us that in very Cow instances v^aild the savings in conrav-ssions 
■ executing an order in one day offset the disadvantages or a loss in 
• execution prices of as little as 1/8, the minimum varinv.ion on stoc... 
selling above one dollar. VJc arc convinced that price «5 j. execu-..ic xj. 
vrov.ld conthiuo to be the primary consideratioo in deca.sions Oi. 
v’hether to ccr.ip7.ete an order in one day. 

The opn-ational difficulties involved in your pjjoposed 
schedule conl.i bo reduced Do an acceptable jainimum by advancing 
the broev-.oir.t from /.OO to 1,000 sliares and by limiting the dura...Loa 
of an- order, for purposes of calculating a reduced rate or con- 
mission,- to .1 singi.ci day. . 



yt:H JiTOCi: tXCH.M, 


J/ 
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The lIonor£:>,ie M-nnuel r. C6lion 


J 


August. 8, 1968 


Si'ra.uLKK'"”" 

■’ f .s: s.'.s“s:.rK"s 

security on one side of the market on on^day 


2) 

3) 


1,000 shares no ' 

cncai^c Aioa the present schedule’. * ° 

On that portion of an order above 1 0''n , 

following rates for each roe^flotr * 

.J!E?;£e of Stock 
$ 1 “ 20 
$28 1/8 ^30 
$30 1/8 •• 89 7/S 
$90 and above 


Coi.T Rispion 

I VT/"**"* 


0.5%~?4' 

Saitio as for $38/:;Iiare 
0.5% -I- $3 
0.1% -f- $39 


Mnsunra $6 
Maxiraura $75 


'0 


Ciaphs 2 end 3* Para - 

; . i>f ?M0,00Ci, pere^rrpT-.r'?-«’VT^?i'’® 

■ «ml the .nlnl-am caielsslon-i-o b.'of 
$100,000. erosion to be ch.-.rge<!, shall bo 

sthedulef\J^'';i';i.“^ an- appropriate interl:.. 

of over 1,000 shares cTkt^ ,\ “ ‘’“'''’•i’- °« «>oir orcior,-, 

Tospcnses'of 305 «“vr Tl^. d ’-SSS- BoooO on the 

acearlties busiaes., don» “a o^tto.ed S3% of all ptMic 

tc5:i,a .scl.adele proposed above'vt ?;/■ st-changes, the in- 

reduction in scenrity coY'u3®-'-iftn • ^cs'nltod in an anm’.?.l 

c^out 7%. ^ ••JA.o.iou income of about $150 mil]! ion, or 

order no. 

progrc::nr,..i.n5 of co:ioMtc-s for ^'* ^ • i'’ and re- 
equipment to comnute ^ Processing . 

these «,nld be ve-pre-v^tV;^'^'^:: . tiun ceusi-ming of ' 

least three months. ’ TheX^cS^.5vt‘'1 «=Jti.u.sted to take at- 
thertnTo-co, voujid bo at least aircc montl- f /*" schi^dula, 

the )b:.-.ha„ac Constitution, .rftor tJie amendncvit a.r 

— ov/w YOOIJ £;u/\14c: o,- 


V 


r 


i 


,jl . • • t 

t . Stock . -24$ • ’ 

I xlic- llonorriMc lir.uucl F. Cohen * August 8» 19ir>S 


Pace No fi 


In tra- Member Rates 

'i 

! In your letter of May 28, lk'8, you also asked that intra- 

' member rates be reduced. V’c feel it would be reasonable as an in- 
ter5.m measure to reduce intra-mcenber rates by a percentage similar 
to the reduction in nonmeuber commission incomes. 

’ 

It v?ould be possible to reduce intra-wambsr rates for orders 
over" 1,000 shares, as i.n our proposed inter5.ta nonmeraber schedule. Hov?- 
ever, this would limit the effect cf .the reduction in intra-member 
rates to a relatively small number of rcembers.and member firms. 

Many member firms both in Keu York City and across the nation, have 
their trades executed, and sometimes cle.ared as vjell, by other members 
or member firms, and our survey indicates that most of this business • 
is in orders at or under 1,000 shares. •• . . • 

V7e feel it would be in the best interest of all Exchange mem- 
ber firms to make the lower j.ntra-momber rates applicable to all 
round lot orders. Accord i.ngly, we propose that the reduction in 
i.ntra-iricrr;ber rates be applied across the board by lov.’ering the rates 
•per share* in each price bracket by 7% as follows: 


• 

yy:j-ce.^ 

Share^ 


Rate Per 100 
Floor r>rokeraj;G 

Shares 

"clearance 

Above $ i but 

under 

$ 2 

..$1.15 

■$1.p75 

Above $ 2 but 

under 

$ 5 

1.30 

2.10 

Above $ 5 but 

under 

$ 10 

1.95- 

3.25 

Above $ 10 but 

under 

$ 20 

2.90 

5.75 

Above $ 20 but 

under 

$ AO 

. . 3;ao 

6.80 

Above $ AO but 

under 

$100 

3.60 

7 . 15 

Above $100 but. 

under 

$150 

4.05 

. 8.10 

Above $150 but 

under 

$200 

4.20 

8.40 

$200 and over 



• . 4.65 

9.30 


Givo-U p.s • • , 

For several ye.nrs, the Commission has urged the Exchange to pro- 
hibit cvijjtomer-dj.rccted give-ups, Youf Spec3.al Study of the Securities 
M«>rket:s and your llcport or. Public Policy ImplicatioruS of Investment 
Company Grov.’th both, found in favor of the indu.stry-w5.de riholition of 
custouier-d5.rected give-ups. The Cou:mis.s5..cii has virgcci national cecui” 
itifs exchr-nges to take such action i.n letters of July 18, 1966 and 
July 7, 3 967.' There has been exten.sive other. correspondence from the 
Com:uiss.ion to this Exchange urging such action. The Cou^v.ission .said 
most r( c.r.it3v in !l:Ae;:r.e ■’ 8235 of Janv-iry, 26 ^ 396S, propo.=:ing SEC rule 
lOpOlu; '•Approxin.ately 15 moutlis ago, the Commis-sion advised tiu- ex- 
changes of its belief that K.\cl>argc -.ilos should be changed to preclude 

c.usto'.iK*)- directed {'.ivi-upf:." 

, ^ • • 

— — ov.'fi Yonn iiii.'.n or* /. mi". iTtiCAW is u c n< t: f. e. ~ — ■_ 








I’Ac.i: !•::> 'i 


•onoi-able i:c.:vjtl F. Colicn 


' Awfiust 8, 1968 . 


The record of the wrrerit hearinjis coticeming cusCor-ier- 
directed givc-iips^ ciicl the vise of them leads' farther support 

to the CoiurivLssiori' s urjiings that such give-vips should be prohibited, 

• In its rcccL':?cndation on June 27, 196$ . the Board of Cover** 
.nors approved lii principle a step"hy->-ste‘p proh5.bition of customer- 
directed give-ups, in order to facilitate, the adjustscent of incasibers 
and liiKnber fir-.;;s to the changes in the pattern of securities trad- 
ing v.’lvich tlie prehibition is bouVid to bring about. Purther reflec- 
tion on this point hajj convinced us' that a step-by-step prohibition 
would not be appropriate, The complex arrangemevits iiov.» existing do 
not lend themselves to step* by-step dinin-ution, because they in- 
volve tno use or unrelated trades as a basis for cuj;torrser- directed 
give-ups, j.bv'.s any but an outright prohibition vjould result in 
a continuation of the present give-xip practices until the final 
date for complete prohibition. Further, even 5.f this were prac- 
tical, in oar opinion it v;oiild not be proper, to penrat these 
practices to- cpvitfuiua, • • ’ . 

One purpose of an interim schedule- is to give the Corc- 


in liglit of th.CiSG changes. It does not appeatr that the adjustraent 
or the licensure, .i.ent can be accomplished unless the prohibition of 
customer-d.irected give-ups becomes effective at the same time, as 
the intcr.iiii schedule, 

^ • V.njile a prohibition of cxistomer-.-dircctcd give-vips v.’c*uld 
be Ciiect..'.Ye r.c the swi’C time as the. i'ntcr5.va coumission sche.dulG, 
the nev? schcciulc: v.'ould not be effective for at least three raontbst 
Securities firr.i.s and their customers v?oxild have, this time in \viiich 
to adjust to tiio abolition of custo:::e.r-dj.rGc.ted give-ups, 

testii.iony .nt the hearings makes it. clear that the pro- 
hibition of custoj'.uir- directed give-ups to be effective must be 
all inc.i.\isive, applying to give-v.ps by clicck or by work. It must 
also ajipl.y to tr-meVes botli related av;d uvircl,'’vted to the customc!.c 
order \vhich originiil?.y prownies the flinos up Dc given up* V7e pro-, 
pose that this he. accomplished by eddir;.^ to tJjc first paragraph of 
Article XV, Section 1 of the Exchange; Constitution: * • 

‘*No f:vr.!bc!?:, M:;r,’.Krr firm or vu-mben: corpora tio.i sh.all 
in con5i.i(If;ietion of the receipt of listed husiness 
a.nd at Live direct oir indirect request of a nonwomber- 


ov/tj votiK oiiAoi: or akumicao ouoimi^s. u 


'•tP- 


V 


uol F. Ci^ca 


Aujiust S, ISC'S _ • 


or liy cixrc.ct; or ini'^ract i;rrfi‘ 3 ,o!a 2 nt vritli a nmiziiur^ior 
wake any F.r.y....::v:Lr or filvo up any vrork or give v.p r.ll 
or ajiy pnjri; of any cor.Milfiaiort or other property to 
\7li5.ch Siicli uOirher firm or aisriiber corporation 

is or will bo entitled." .j 

As discussed, the Drchcinga firstly believes that the rule 
prohibiting cnstcr.icr-do-rcct.id give-’ups wast be ah integral part of 
the proposed intcri-Vi non-.T) caber co:ir.dssicA schedule, Any wiiiirauci 
coia'^ission schedule, to be o£;tective» wust include a prohibition 
of all custuiaer^dircctcd give-ups. *. . • 

K crinev ’b er Ac cess 

• • 

At its June 27 weeting,- the 3k»ard of Governors also arecotn- 
msivdad in principle a discount to nonr.ieraber brokers of one-third 
of the •iion-ae.uber corrais-sion. The Borird still favors this weans 
of access to the Frchangc r.'.c.rket. llo^eveir, because the question 
of nonraeraber access canuot be divorced frcie the qu.estion of in- 
stitutiourl ja'iv.bership and because both s’ubjects are yet to be 
taken v^p at the hasrings no , 7 being conducted by the Con~tission, 
the Fv.chcnga is \::liiir;g to dafor action on no’vuesber broker ac- 
cess at least until those hearings are coiicludcd. 


.Sincerely, 




OWK Yotiu •;i:Ani; or AMi;i{icAK> i.iif n 1 k* ui*. » 
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' New York Stock Exchange 

Euevem wau. Street 

^ New York.N.Y. IOOOS • 

r' - . 

OOCRT W. WA-ACK 

•*MCS>»OC»tl 

<j>Q. Members and Allied Members 



SUBJECTt Board Decisions on Volume Discount, Customer-Directed Give-Ups and 
Konmember Broket Discount ... . i — ^ 


■t- its Dolicy meeting today, the Board of Governors decided on three tosic ele- 
; LrcSslon'structar,. Ihsse princ-tpUs foUo>, -- with onP pig- 

"bo -v;; r tKTris"o“£V;PPOtt trow the 

mittee and after consultation with the advisory groups 

points Tf regional firms and of the Association of Stock Ecchange Firms. 

The orinciples are being discussed with the Securities and Exchange Commission 

Is tC frinework for a new commission schedule. A detailed f 

Tevlrll a?^ 3 rnates, are already being tested for their potential effect on the 

rh^t! LbScf tf rto dU^srioL with the SEC. the new eehedule een be proposed 

during the summer. 

qinca the three proposals complement one another, the. Board believes that final 

L“lon >?ith "spLt to oaeh shoold be token sloultanenosly. ' The three pomes 

are as follov.’s : . • 

(1) Tlic Board o f Governors reaffirms its a pprova l of incorporating ^ ^9 - = - 
^ ^ 122 n.r- r-.n.r -TT- a new commissi on sched^ . a discount would re- 

cognize the lower handling costs or block orders as 
ler transactions. It would also give directly to large investors, 
niinirinstitutions, and to the public that has entrusted its savings 
to the institutions, a reduction in commissions. 

At the same tim.e, the schedule we are working on would mitigate dis- 
plritLs tha2 now exist between commission costs for lo^.-priced and 
high-priced issues. 

m K.nn..,e,..hei- brcks.'s. both do'r.estlc .md fereien, who enn w.eet presctl^ 

‘ ’ ooswnontlons 'tould he entirled to n discount nt un to one-th trd 


from the 


cQi nmissi.ou schedule . Ke favor amendments to Article 
the i;.'- c iTTi Jon.s Lieut ion to allow qualified non-l^YSE l>rpkers 


or tne r.XCiKiiir.c i-i.. . 

to have acccs.s to our markets and be compensated directly for 
efforts. The additional participation in our market should enhance 

its depth and liquidity. 

BoCove such a change in our Constitution and Rules can be made, the 

problem posed by Section 3(a)(3) of the ‘'^iLr" 

193'. would have to be resolved. That provision defines a member 
as a pcr.son who is permitted to make use of the facilities of the 
Exchange for transactions thereon "with the payment 
or foe which is less than that charged the general public. Be 

orthe Ihligations the Act places on the Exchange to police 


V 
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and discipline mcnibeirs, it would have to be nade'clear that non- 
■ember firms qualified to receive such a discount would not be 
regarded as ''members.'* This could be accomplished either by an 
amendment to the 1934 Act, or by an appropriate rule promulgated 
by the SEC. under the Act. 


their step-by-step prohibition. For obvious reasons, customer- 
Sirected give-ups cannot be effectively abolished by the unilat- 
eral action of one national securities exchange. To be effective, 

' the action must apply uniformly to all markets. If not, such 

give-ups would likely continue on any exchange whose rules per- 
mitted them, to the detriment of exchanges where they were not 
allowed. 

At a time when the principle of minimum commissions is being ques- 
tioned, it may be more difficult to defend, the economic basis of 
the minimum commission law if members are' able to give up, or give 
away, a substantial part of the minimum consnission. In any case, 
a- commission schedule that includes a volume discount would reduce 
the whercT-fithal for give-ups. 

We are asking the SEC to take appropriate action to initiate step- 
by-step prohibition of all customer-directed give-ups. Step-by- 
step implementation, over a period of at least one year, would ^ 
give firms an opportunity to adjust to the economic impact of 
such a change. VJe would, of course, expect continuation of bona 
fide agency-principal relationships between members for such ser- 
' " vices as clearing, ' floor brokerage and introducing of accounts- on ••• 
a disclosed basis. 

The Costs and Revenues Committee is still continuing its work with respect to 
such matters as intra-indu.-.cry rates and policy regarding institutional member- 
ship, and expects to report on these subjects at a later date. 

If approved by vote of the membership, the new commission schedule and related 
amendments and rules would be the first revision of Hew York Stock Exchange 
rates in nine years. 

Basic shifts are taking place in the nature of the securities business. It is 
imperative that our commission structure be responsive to the facts of life in 
today's marketplace. •" . 

■In the letter of January 2 to the membership, it was noted that a major factor 
in the Board's endorsement of important structural changes at that time was chat 
a network of practices in the industry are eroding the present minimum commis- 
sion structure. 

An intricate maze of glve-ups, give-aways, reciprocal practices, manufactured 
participations in trades, transported trades moved from one exchange to another, 
and the like, have resulted in considerable leakage of the commission dollar. 

Regulatory developments since January have underscored the need for taking ac- 
tion along the lines then recommended. 

Shortly after we presented our January proposal, the SEC advanced an incompat- 
ible suggestion, its proposed Rule 10(b)-10, requiring that any give-up- directed 
i by an investmcuC company must, in effect, be rebated to the institution. In. a 
] conanent^on that proposal, the Department of Justice questioned the necessity for 


'SH ■ 




(3). The Exchange considers that' continuation of customer-directed 
givc-ups we.akens the economic basis of the minimura commission 
structure itself. There fore , the Board has voted in favor of 
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."4 propriety of any mlninum cotieiiisjUtios . Tticn the SEC in -advancing its proposed 
y^ptcrira" coniRission proposal in May, and requesting that the NYSE place it in 
,• effect by September 15, 196S, offered as an alternative, the abolition of mini- 
Bum conmissions on all orders above $50,000. The SEC's "interim** proposal quite 
apart from its serious effect on member firni revenues, would present seveYe op- 
^erational problems. 

As you know, SEC investigative hearings on the commission structure and related 
matters begin in Washington next week. Give-ups and reciprocal practices are 
among the topics the SEC intends to examine. Fortunately, the Exchange*s for- 
mulation of policy on these matters began long before the scheduling of the pre- 
sent hearings. With the principles defined for restructuring commissidns, and a 
new schedule near completion, the Exchange is in a solid posture. 

• The three policy decisions reached by the Board today, coupled with the connnis- 
sion schedule to follow, speak directly to the changing nature of the securities 
market and the questions raised by the SEC and the Justice Department. They em- 
body a totally modernized approach to the way the membership charges for its ser- 
vices, parallel in spirit to the automation and other up-to-date techniques that 
' have been introduced recently into such aspects of our business as market data 
communications, odd- lot handling, and clearance and delivery of securities. 

A new commission structure along the lines of the three policy decisions report- 
ed above is bound to involve an overall decrease in member firm income on a 
given volume of business. • - 

The Exchange is making detailed calculations of the economic effects of the pos- 
sible commission changes on member firms, based on careful sampling studies and 
examination of Income and Expense reports. When the final commission schedule 
is developed, we will be in position to estimate its total costs and the effects 
on different types of firms, varying, of course, with the nature of each firm's 
, commission business. 

• . 

It should be noted that- the "interim" commission schedule proposed May 28 by the 
SEC, vjhich was figured on the 1966 Public Transaction Study, involved a reduc- 
tion of approximately $110 million in gross member firm revenues. The reduction 
could be much greater on the basis of the membership's current volume and mix of 
business, and if allowance is made for revenue losses resulting from a discount 
to qualified nenmember brokers. 

The. need to restructure corn-missions comes at a time when the securities industry, 
which is characteristically cyclical in its level of activity, is at an all-time 
peak in volume of business. The industry is incurring heavy costs to gear it- 
self for handling this volume. The be'g't prospect for our membership to recover 
the iivimadiate costs of a restructuring of conmissions lies 'in fostering long- 
term growth in demand for the membership's services to the investing public. 

The principles approved by the Board, and the commission schedule being prepar- 
ed to carry them out, will' encourage such long-term growth. In the long run, 
these changes may well present member firms an opportunity to attract additional 
business to the Exchange from nonmember brokers in this country and abroad, 
improving the position of the Exchange and its members. Such additional business 
would add to the depth and liquidity of Exchange markets, thus enabling the Ex- 
change marketplace ’to do a better job for all investors who use it. 

kWe will, of course, keep you informed of developments and hope before long to be 
rable CO submit, for a vote of the ivi.')r.h.f>aship, a full commission schedule and re- 
lated Constitutional amendments. . 




MM 
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CHAIRMAirS OFFiCE 

IV] A J L E D 
AUGoOiSSS 


lir. Hobart IJ, Haack AUG O 0 liC’O 

Troiiitlont . • ' ■ 

M 2 U I'cr!: Stock i::-;char.se ‘ . . . ' 

Klcvca Scraoc ' ' vv* 

iJa;; Vork, ;ku York lOCfiS ' ^ 

Dear Mr. Ilsach; 

\lc have rocelved ycur letters cf /ueust 8 and ?0, 1S5S reepondlng to 
our Icttv-r or liiy i.S, in trhlch Che Cccrjisalon rcrv.cstc-d pursvant 

to Section Ir'(5) cf the Sacoritier. Ejichnn^e Act of li'3A that tha 
Hay Yor.-c rtoc.; -.xchanaa efrect choriTjes, to baccoio effective ca cr 
bafoi'c Seytonc-ar 15, lv':3, in its rulaa, cclicics and pivicciccr. in 
roojvjct cr rtj cr;.- :_r-r. ion rate by vioatfyin;; .'rticly XV, f.cccica 
2(a)(1) and n-.-nropri-'iCc oth^r stetiena of the rnchango conatituticn 
and rules cither (n) in Ecccrcansa vitn revised icirinra co-.inission 


Kay ?0 lencar that the i:xohnn~.i should ianicnent a-pr-repriate reductions 
in tna currant ir.tra-'ecnbsr rata for nan-a::ocuting firsis cr eli-ainate 
rc<ii:iror.iencs for nirrAs."';'j;s intra-=;?nbar cherses to such iion-cncctiuinn fire 


voiu.TtO creers." -.vote that yen have chosen to proceed with a revised 
ninisiun cct'.nission rota schecule ratl-.or chsn vith alternntivc ■ (k) stated 
In tka t.C"T.;isr.i.ciri*s letter of May 2o. In ocedtien, the Daard is 

sj..:-.-;,' ni«"a intcr:sj i.i;tra-;;;c..'nor rrauccii cc-rsisoion schr.culc. 
Ihi scars ‘n i-roionni include- the fcllcvinn no;; ion^.un«» to be added 
to Eentian 1 of laraf^raph 1701 or the KMchiU-e constitution; 

"Ho nc-.ibar, r.onbcr fire; or na.nbar corporation shall, in 
ccnsldcraticn of the receipt ci listed business and at 
the direct cr indirect rccucst of c. ::un.ac.rlber or by diract 
or indirect crrar.go.aant with ft n&sraKibar, nal;e any 
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jlr, Rob-^jrt llnack, iTcsldcat. 

pay. 2 ant or iiivo up or.y votlc or give «p all 
tart of C.OJ cc:a2l£3lcn or other prorerty to whlca 
Lch fnfrsbtr, r-.cMbar lira or, cct^hsJf corporation is % 

or ulll ha entltlfid.** . 

vour icttov of A«c,-»of 

H T.r£i^'b<c cuaccner-dirrctca glvo«ups oj. torK or r-uut.> ** 

of’ Illtod' business We Uonierstr-nd Uaat this 

rvoV'-it cU £cr-in of custc-c-r-tlirectcd give-ups, but Is not 

Sechdo or interfere vith non.cu.to:aer circcted inter- dealer reciprocal 

picw/wv.^ 4 - A-aniffuetd to pievstic tn© 

b„slo,.= on ro 5 i.or.ol oi'-onoofoo ““' if “ '‘."'f “^^'uotioos my orodlt 

jrrcS;n ccnulssionr. to Institutions uith which they eve efflx.ate.. 

• in view of the consid.ratlcns set ferth In your l««ers of 
and sabjocc to confirv:aClon ox the to ^ou. pursuant 

pafasraph of this letter, x/c hcrbacy ncoi.y ine letter 

L f^ccLo iJ(b) of tb, .•frcb.o.jj Af h d?”ohlL 

Suit '.-Uihlcd by tb, .dortion of ft 

.•,. 1 /t t’->-ei-ib-d in vex:r letter^; of AueUft o -n*. t.ie 

o^lifirioroUb ibtrl-mnbk- cc..a-:=olcn 

Odd fh= o-rdlUodU loosooso -T-J 20. 

cu6lC;.ier-*-^.rcC4.eu t.i\s,-up-. »<- I ^ ..f. . nhould vour nMbers 

IvoS divectUin to ycur Inchance rcriains un;=:;<.ified ohoulo >ox.r nc,nD-rs 
elect not to udopt alccraativc (a) as aq^aou^-Ixce, 

Pe wish to cnphaci«o. that those changes are iateria steps. 

boi r=.rcb=d .» coocloUon “ 

e.nbocIcd xn the intoria non-r.cuoer cc:iuxs.sioa ' 

yo-ir letters of August 6 and 20) reflect the cptlcx^ 
fttu^r”"f for your :-.:"h.m 9 .e or that any sciiceule or spscxiic rctes 
v-S^d ^.I-ovko a ca..xr,letb answer to the problems raised in 
Skak the co'-tnents thareoa. Aeditioixal -.xcasurcs '..xta respect to 
tVso r.-\ orh-r u-ixtCers arc un-lcr ccaclr.v.ixx9, considcrction and will 
b^' c'yakli.ed further in tha courtbS of our hearings. In directing you 
'd-^-t (.■• .e ca a-i iuteria har.is ire r-L:ai;“c that you x;ill 

addk'so Vlur-.eif as rrc:r.ptly as possible to the matter or changes of 
a psriaonX'iX nature. ^ • ■ ’ . “ 

Sincerely, 


lUn-ael F. Cohen 
Clxairrasn 



I 
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TttK ir ■^v Kf.T you ; m T;a!T: DiAY s: cy.;:iss iny v’^i trASE ( /^.j 

fi-Mv ..V'leiit bj T/. ’li'obort #. Kaiic*: b.-'io.^ /:!:o ” ‘ 

Socur j tiVs t- Kbccbani'ii. COMiiissj u:i, I'ukruiury ' lI;, 1970) 


I lit reduction . ' 

Four of every ten KYSS nci'ibor flrais doins pnhlic busincKS lost noney 
015 security co.'miiissiori incoiae ( isiftiiiding eet nargln interest incc.-!iu) in tho 
first half of 19G9. 7'keir cur.iulalive loss ^Aaouiitcu to $58 uilllon. Losses 
ranged up to $5.7 v.illiont «‘it!; 12 flrns losfn;: ovtr $1 ntllion and 51 los- 
ing over $250,000. The profit smioezc refieers tho Irdustry's nttetapts to 
■continue to upgrade and nodci'nize operations in tho face of & drop in incooe 
and sliai'ply rising costs. Prices p.aid by th-i industry for the -’goods and 
services it buys rose an estlsiatea CT, last year alone, and close to COit since 
the last coniiission rat^o hlHo in 1958. 

In tho face of these flnai'Cial results, it takes little imagination 
to foresee that r.K::.'.b'5r firms in their effort to lolr.iniae losses will have no 
recourse but to trim the quality of their s:.rvic.es to custoners, unless 
revenue relief is fo:’thco!iiing. Kveii more acivorBo to the Interests of the 
investor and to corific’enco in the securities r.!;vrl:ets would be the repercussions 
resulting from finaiioiaJ failure. 


Despite their precarious pr 
have hesitated to take cost-prunli. 
their ability to handle future vol 
has also b’cen tho risk of a rcpc-ti 
present, automation expenditures r: 
annual rate. Hy the end of tiiis d 
$800 mill ion a year. In 3 9C9, e-:;r. 
income continued to rise despite d 
caployn’ent vas 8-1,000 at inid-ycutr, 


•oXtt situation, RYSS wsnber firss ns yet 
,g steps ■J’hi-re the effect would be to impair 
u_'.e increases. Very uuch in their lalnds 
cion of the SS>63 paper’^'orl: situation. At 
.•■.•.O!’.!’ irfSE firc.3 arci r-.-.anJng at a 5103 million 
ccade, tii^y are expected to be approaching 
loymer-t a*.soclat<-d with security ccoimission 
c clinia.'j Ic.come and profits. Non-sales 
so>i>e 5,0i-'0 greater than at year-end 1958. 


lio'A’over, even a picltup in 
profit levels for a substantial r; 
revenues per ticket. This is Ir.d 
For example, firms which suffesrej 
increase their aggrc^gatc SCI 14% : 
no related increases in corts otk 
and clearance chaj-ges. Only a Ir 
attributed to tho 3% dip in nvcvii. 
half of 1S60. Even if volume hud 
increase of 10.5% would have been 
break-even point. 

Return on Capita l 


volume is not likely to produce reasonable 
uifver of citimher fir.v.B with relatively low 
icatwl by our data on transaction j*evcj!«es. 

losr;as ir. dsnuari’-Juiio Is'eo, would have to 
rievoly to break evoo — £.»>d this allows for 
er than sales cob’wiJasio’.'.S, floor brokerage 
.action of the inco.ue sV.ortfall could bo 
go dr-.ily voltisu? betveon 1&88 and the first 
been sust.-i.Jned at the 1968 level, an income 
required to pull the loss firms up to the 


The $30.1 million pre-tax profit earnrcl on SCI Isi the first half of 
1969 tra:i5ilr.ted into the cquivalvnt of a 3.5% eiiaua l after- tra: return pn 
capital, and ovc-n tlilfi depressod- rate ■was di-a to net margin interest income 
rather than to security co-j.iir-s i c.a profits. Cc the basis of available data for 
tJie latter half of 1S30, the actual return for. the year is even Icrar. 

The poo-r profit perXorEanca can be bstter appreciated In tho per- 
spective of J'tioent historical .'.'cutuiencs i.n .V.-.cvican lntU:';try gccor.ally. 
Analysis of a group of 51 inrtwi-trias repre^os't Jug virtually tho whole range 
of .American ciitc-rpr,i.~e indicat 0 .=; an averaco five-year aftc-r-tioc return on 
capital (IGL'-i-CS) of 1?.%. (8y far the lo. -ost return vss for railroad.^, 4.7%.) 

Only a qunrtoj- of all industric.’i had rccurna of under 9.8%.. . 

Racaitso cf iho risks l!» the securities b’jBliicr.s,' e more valid ccn.iparlson 
is tho return on security cor.’.->is.slC!-.m with re'.urns in Indv.-itrles in tho upper 
carnlng.s rrhco. An is gorovaliy ae‘:!jowle.’n’.-tiJ, the gr.eatcr tho vol.-itlllty of 
annual prcfitfi tho yrerttcr the roturr. ncrcs-ary to roi.nc.’utate for these r,1r.):s. 
Capital will not flow to I'ink eniorivrir.c-.a onlef.’s adcqu.itcly cemponaated, '•/mal- 
ysis of live-year avorago s'eturn on capital shov.s nn upper quartilo return of 
13.8%, About c>r.c-sl5:tl» of th.at group c;<pcri''ncod rctiirj:s in o.vcor.fi of 15%. 

Two Indu.>..t’vitK i-xper iviioed rcturiir; in of 20% -- toiletries and co-smctlcs 

(24.4%) and n.obllo liciics (21.27.). 

Dist ribution <if Ret urn on C a pit al — IJilCP 


■ 1909 
r.’itc 

iiti.':'’;i 

I.f.si n 
of hu 
rii/mbe 


The .nvoraga 3. .5% after- tax return o;* f.ri ca!»ltal in tho first half of 
Uudui'Mtai fS tho uf.-oric.v of a .'«ix-.*ab5o Bcf iciu of the l'..dui,try for quick 
relief, (tf 3!)2 fii .-.isal y:;" 1 . 156 lent sor.'.-y on their sijc:u*ity cou- 
oii liu-C',-.-'' (in .'.li'.i'i I i.g net m.MT.'i.i ir.'^ or,.-:;;. 1 :,(.i'.t:c) aK'.l ei{.iit l»r<d'.u ev.in. 

iir.iii aceoimt<’l f»,r .k'/'v' uj N.;c’ir.! ry t<v> .i.f::.ioii lnc>>,v.i!, (If all linc.s 
:• i n are coa.'i itb’r;..) , IIV fir.*;- fuii *e\“ed losses .nbcxit u.io-tlilrd of 

r n H «• I It/* -c ^ 
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FIRMS WITH PROFITS OR LOSSES 

1st HALF 1969 



PROFITS 


Araonc the 3.5S firns that experienced losses on SCI income in 1969, 
fully onc-quai-tor had losses equivalent to over 25% of capital and over 
one-third had losses in the 11% to 25% rar-se. 

Anong the 228 firr.s vith SCI profits, about one In four had after-tax 
profits in excess of 15%, vhile about one In three had after-tax profits of 
5% or less. 


Taking all 3D2 fii-MS together, the proportion fith after-tax returns 
in excess of 15% vas only one out of six. At the other end of the scale, the 
proportion of all firrss vith losses on thc-ir capital in excess of 15% was 
one out of five. O.'.e out of ten firr.s c:-:peri enced losses of nore than 25%. 
on their invested capital. Obviously, such nonurtental losses cannot be sus- 
tained by any industry for very long. 


LOSS 0.1 AITEI-T.tX 
Fir.SY-n.nLF 1969 


RLTIMS OK CAPITAL 
AT .LV-’CAL RATSS 


Profit or Loss 
Rato 

(Per cent) 


Kutiber of Proportion of 

Finas Total Firr.s 

^ (Per cent) 


Losses 

51% U over 

14 

4% 


-26 - 50 

25 

7 ■ 


-16 - 25 

32 

0 

• 

r 6 - 15 

44 

11 


- 1 - 5 

41 

10 


Total, loas fir,-*.5 

156 


40% 

Broke even 

6 


2% 

Profits 

1-5 

£3 

21 


6-15 

S3 

21 

, 

16 - 25 

34 

6 


26 - 50 

14 

4 


51% ti over 

14 .K 

4 


Total, profit firr.s 

22S 


58% 

Total, all flras 

392 


100% 

Profitability am! Tic3:et Sixe 

A major factor coatrlhut 

inn to profitability, or 

lack of 

it, is 


cor.riisfiion oarnc'.! per licJ.et. This shoe's u;> clc.irly in first-h.alf 1PG9 
Incci.io and cj;ponse ci.-tta. ' Flrit.s with pro- *./•_?; profits on SCI gros.<.cii an aver- 
age of ^.5G per ira'.isact ion , X.< tines lar;**.‘r than the i>'10 average for all 
firi'i:? with lo.‘;r.«:.;. Part ieulr.rly SitrjkIr.t are the c:cti*o.-";os in ticket .siao 
aijonc the no.st profJiahle fir;::{ and chose with the 1 ari: «.■>:. t rates of loss. The 
ten iirr.iS r.Uh the Jarr.er.t pre-ta:: profits as a per cvr.t of SCI (excluding 
n.trgln Interost Incroit) .tvera.’.tii 5-512 in cr.r.-.i.esion.s p^.- tr.an.s.tct ion. Thin 
co.uparoi: t-ilh o.'ily a .$81 for the tvn firr.s with llie larp.iwl reXativo 

losfit.s. It 1:: that. loi'.-'.es vcrc ceiilercil in firsn vj Jtiiig the 

prialJer, iK>5:t f ro-pu-at typer of order.'-*. 
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In &llt 155 Urns had comissions per transaction bclov the $39.69 3 

average lor all loss lirrss. Of that total, seven in ten suffered losses. 

• Converse, ly , ICG flr:.ir. had ccralsslons per tlchct in cxcc-ss of the $56.12 
average for all profitable fires. Of those, seven in ten nado a profit. 


These results un-dcrlino the critical need for pror.pt cnactncnt of a 
rate structure which ■.vill not o.'ily Increase overall revenues, bat restore 
balance 1o t!:fs corr.iisr.lon schedule — enabling fJrsis to earn a fair rate of 
profit no j-i'-ittcr vhor'a they choose to concentrate their comission business, 
rhether C!'. large or k:-..'» 11 orders. For oost firrs, that narheting choice does 
not exist today, Tl-.e sKall order business provinces a loss lor seventy per cent 
of the finis eugarci in it.. As the econo.'alc backbone of a r>a.1or industry, 
the coenissjoii schcdiilo — in tlio interests of both investors' and the quality 
of the socv.J.'ities markets the.-aselves — nust restore the incentives to develop 
and service all orders. 

Heaaber Fit"'*. Profitability — Third fr.^arter 


Unfortunately, Industry-wide incoae and cxpc>nse data are not available 
beyond tlic first-half of I?:G9. Ko’.vever , lirsited tl.ita for the third-quarter 
a.re available fro.a y.’rlght Associates, a laanaireHent consulting firm that does 
continuing financial analyses for a number of KVSE member firms. 

The data fro;.i ’..’right Associates offer evidence of further deterioration 
in the indvsiry's bleal', profit picture in the third-quarter of 1069. The 16 
firms reporting to V,'ri;.’j!l Associates, together accounting for 22.6% of hl'.'SE 
business in the thii-d c.u.'irter, had operating losses equivalent to 15% of total 
income, but before j’corrves, interest on capital and income taxes. la other 
words, the s-.u-iple fit".s, in effect, paid a subsidy of 15p on the revenue dollar 
for the I'rivilcgc of serving their customers. Since VTrlEht Associates data 
are for tc;t.-J. income, they probably understate the size of SOX losses and 
overstate the size of SCI profits. 

The third qur.J ter less virtually wiped oat the modest tota l operating 
profits ti'.at the 1C firms made in the first and second quarters -- respectively , 
8.5% and 5.9%. For the first nine r.onths of 1969, profits for this group of 
large r.oubrr firms vas a mi.nisculc 1.1% of gross incono (before reserves, 
interest on capital a.~.d income taxes). 

Among the 16 s.-u.:ple firms, only one turned a profit in the third quarter 
and the nodi.m fl.ri.i iiad a 14.1% loss on gross ir.co.mo. The largest lossc.s wore 
23.3%, 32.1%, 53.2%, and 61.5%, 


The sample fir;.a' poor 1963 profit perfernance reflects a relatively rapid 
Increase in break-even points, as firms contir.uc-d to add to capacity in the face 
of flaggirg vclu':e. lor example, average daily third-qu.artcr 19C9 hTSE volume 
was off about 5?; irom the year c:u‘li-=r figure, to 11.4 million shares a day. 

Over the .'..•..'-.-e perit^:, .v/o'rage break-evea luSK volume for the firms in the V.right 
Associates sample ro.sq 32%, to 12.7 million shai-es daily. 


! 

i 


Thuc, vhr.t would have been a profita'cle volii.mo level fo.r the sample firms 
a year earlJer — 15. < juillicn shares trad.cJ daily on the K'fS:-: against a brealc- 
even point of 9.6 million shares — vas completely inadequate in 1939. The gap 
between t!ie 15.4 million avar.ago daily shares traded in tlio third quarter and 
the 12.7 million break-oven point in rcfleoted in the sizeable third-qu.artor 
losses, discus, sed rbove. Those results graphically illustrate t.he indu.stry's 
historic d;Jc;;r,a -- vhethev to maintain capacity high enough to com.fortably 
handle velvu.c ursv,ir,|\.u, thereby courting f :>!.tnci.ai difficulty, or to hold capac- 
ity clo.sc! to s:'.ort-tf.rn nct-^ds and risk jiporating difficulties, 

CostlVcrdr. 


Ri.sjiig co.sts of doing business h.avc hit the securities Industry particu- 
larly havd. Oi.e rea'.x'ii apiie.-'r.v to be the office boo.a, e..;;.t.ciraiy. in N.-w York 
City, vh?)cU has Int cin.i I'j.rd r.o.".i)Ct iJ ion for f-paee, e.nploy ce.s and services. Over 
the perlo,' jr'ik-69, thi,' v.i...if.liti d a.vt;r:.go of costs of goods ;.i>d services yurchasoJ 
by KV.''F i..;;.i’oer S\r;'.u ro.’io an ...st ii.talf d 5C‘).. ihi.s is 4.8 tii.e.s the Jncj’onae in 
the V.'iole.'.r.l V' Fr, lci> /hdrv; and about 2.2 times ihit in the overall Con.suiaer IViee 
Index. It i.s .ilsio •..•ell above tlie Jiueh pt*bJ icii.cd climb in liie service <;tcli^onent 
of the Cuii.iuMcr J'ricc Indc.x (•i‘!%) over tl>c )9f>h-69 period. 
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I.1EMBER FinW FACTOR COSTS 
ITIJa CONSUMER SERVICES (Iccc rcn!) 

- coj;sumer services (loioi) 

1 6!iP price deflator 

J CONSUMER prices (ollHams) 

— f^lft'JSrlEO GOODS (tiiioiesclc-} 

J ALL COJ/iMODITiES (rfboissole) 

100 ito 140 Teo 

SOURCES' Otftt. of Lokor a Commeret. Intftx of mrir.tcr lira cctft <tvclop*a ^y Hit KVSE. 


Mil. ilV®o stroiiK rise- in r:£:t:ibcr firn unit costs is the face 

Anrt worsers rose, on .average, 59^ batve-en 195£ and 1959. 

1 ftlio-ance for the videspreatl introduction — under 

competitive labor market conditions — pf ne-s, and inprovo.-.cnts in esistin-^- 
raployt-c benefit prejn-ens {a $150 niilion item in 1969). KanuiactU'-lr? basic 
wage rates, by comparison, aTCricod a 49 % Incroaso. uiacxu.i..g oasic 

The price of 100 square feet of rental st-aco in 195S. o-rchased nri- no 
Eh? f ip Similarly, a doll.ar spent on advertising ?^'idL 

.bouent o,.ly as much .advertis j i;f: as it did' in 1958, The indast-v's r-x-'-e-'- 

«ou?d r-Hintain than a ccr-.parable r"i-!irk 

C'’»t in^lOna. Coriparisoas of this type can bo taada for virtu-ijy 

indi??t^d ir?he purchased by KiSB member firms, as 


1959 PliRC'fMSDK OP COt'DS AND SERVICES 


Cost I tens 

Estlsatcd 
. 1969 
ExnonsRP 

% Increase 
in Unit 
Costs 
1958/1969 

1069 

Expenses 
ill 18{>e 

' 

(Mill io’as J" 

Tv.il irons 

Professional Peon 

Itarkot Inforr.iition Services 
Subseriptic:! to Pc-r iedi cals 
Telephone and Tclej.r.aph 

$ 83,2 

■44.0 

27.9 

150.0 

79X 

87 

65 

50 

$ 46.5 

23.5 
16.9 
100,0 

Advcrtlsinj; and Sales 
Literature 

Entcrtaiiu-.cnt and Travel 
Equipnent Ker.tal 

Postape, Stationery and 

Off i CD Suriplio.. 

CS.S 

70.0 

61.1 
128.7 

82 

40 

-1 

61 

36.0 

50.0 

81.9 

79.9 

Clerical and Aclr.rinir.trativo 
Salaries 

Other loployeo Ten of its 

Rent, lic-at, Lic’it, etc. 

Leassed Vi ire 3 

Tickers and Projectors 

1,234.8 

150.2 

1-14.2 

38.5 

25. 7 

■ 59 

07 

91 

•75 

85 

776.6 

89.9 

V5.5 

22.0 

14.4 

Total 

$2,244.8 


51,413.1 

VEIGIITih’) J050 Jh'DEX OP Pit ICES 

paid by MEWHt,!'. PlllttS, 

(1958 » 100) 

— 159. 


1969 cipcnsics ore ntinunl ia.od lir.'.t-half data. 

* If'; cviils slnao the f:c.V.ol4>tc rcstructu-lr*- of %•»>••• Yr.-*- 

inpossiblo.- - Jts uLio 

Data uls;o i.^cluUc* intcrowl ccfU;;. 

«oiirr*;r.; 0:;ia TvCm uevUrr fxrn ince;.?- 


.ti.-J rv|»o**tS 


i 
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The lone e:S Jn«-ion is cquipiaont rental, for ’‘i ich pricer, foil 1%. xor 
■any firms, ho“cvcr , the decline is illusory. It rcilects adjust.-ent for qi...!- 
Ity^improvcnonts in equipnciit , particularly ca-nputors — not lower actual co.-.i, 
per unit. 

Commission Rates V.^rsu.s Other C hanges — 1B5S-Ifl69 

Over the years since the last cor.mission rate adjustment, the seeminsly 
Inexorable rise in prices of other services has received promment monthly 
attention in all the media. The 49% inci'caso in the services component (cxcjud- 
Ing rent) of the Consumer Price Index since 19oS is well known. insurance .lud 
finance costs, alone, have risen by over one-third sincr^the_^jL_^i_l^ 

Over the spjno four-year span housekeeping: and home Kainccnancc e.<j..e..=-es were 
up about one-third. TVo trips to the family doctor or to the barocr today 
cost more than throe trips did in 1958. 

A current vivid ex?.mplc of how business costs havo been pushing against 
income is the discernible trend ai^ong real estate brokers to boosc f®"" 

raiLion rate.s — despite soaring heme prices, upon wnich the rate., ^rc ba^e^ . ^ 
The securities industrv has had no such cushion to fall bac.^ on. Stoc-k sp-i., 
serve to I’oid the average price per share dov/n, so ccmmissions on any given size 
orSer benefit reLti'vcly little from the Iccg-term rise in stoc-k prices - a.nd 
in bad market years actually declines. 

This is illustrated in the following table which shows the ccraission 
on a 100 share order tradc-d at the average ir/SE round-lot price for the de,_^- . 
nated year, 

IKCOIIS prn 100 SIPoIE TPilDE EASED OK THE 
AkTlRAGE P.0I'NT)-L(yr TklCE I'EK SihlitE 


Average Ivicc 
Per 100 Shares 

3,390 
3,980 
3,700 
3,870 
3,800 
3,910 
. 3,900 
3,920 
4,360 
4,250 
4,320 
4,040 


CoTJilssion 

35.95 

38.90 

37.50 
38.35 
38.00 
38.55 

38.50 
38. CO 
40.80 
40.25 
40.60 
39.20 


0.5% of value plus ?i9. 


it beconc.s 
on anfillor 
trended up' 
(While ord 
for only 2 
not cvriily 


doGS^rolativuly*^littic to help those f irn.'i with -a large retail business 


•uiolc tnkin." all f.arkets tcgctlicr (NYSE, Ame:c,‘ 0-Y-C and rug’-on: 
mm?" si on per’ ICO share order in the firsr half of IfCO was E-Sm . 7 C 
the* r* for orcicrSi ^*0J*13* chc IG 


For cx;u-»plc, tnKinr, r.*arr.Ri.!i v>* 

the average commi f-sion i>ei‘ ICO share order in the i 
This was lo.sr. than half the average for .nil oroers, 
firms for whi.ch de'.ailod data are avaix.nb.e (.'..r„ oi 
commlsriions per tr.nn.saetion for all. except two came 
than tlin higher. Viio .nve-rage romnis-slon waa. s-'n.-.bo 
837. C.i to ^..iO.ol. 


of N'YSE busiiie.'..*;) , a.verage 
mo closer to the lower figure 
CO ar.d llio range was fro:; » 
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COMMlS.v.^JK PhR SZCVlXlTi AGi^.'CV tr.AKSAGTIC-^ ' 
16 LAliG’-i f.y:rMh FIRilS 

FIRST IfAl-F laca 


Average 

CoitiRlssion * 

$37.63 . 
38.18 
38.30 

39.49 
40.22 

40.49 
40.69 
41.12 


9 

10 

11 

^ 12 ; ‘.y ' 




^13- 


Average 

'Coamission * 

$42.76 
43.14 
43. E4 
45.21 
45.43 
'> 45.48 

49.19 
50.-51 


• .1 ' 

* Ucan of averages for the first and second Quai\Cdrs. 

Source : Vi'right Associates, Management Consultants, Nov/ York, K.Y. 

For all IfYSR ncrvber firr;s that had a loss on SCI business (before cargln 
Interest adjustment), the average conriissloa earned on all transactions war. 
$39.69. 

What If Comi-.ission Rates ?!oved in Sten -a-ith General Price AvcTa.g es? 

The Industry's financial plight in 19S9 roflocts in pai't , at least, 
the squeeze between the rela.tlvely rapid rise in member firm costs and tho 
stability of its rate schodtile. 

if commission rates had drifted up each yenr since 1958 in stop with 
the overall increase in the prices of cor.rur.ier services (o::oliiding re-iit), the 
relativolv small annual incrcmsnts would have lifted the Rverage commission on 
a 100 siiarc order on tho iwMN in 1969 to $53 — about t>0% higher than the actual 
$35.45 a.verage. Hot; this Esi'ics of changes, each sm?.ll in itself, would have 
nounted over the 1958-69 porio:'. is illustrated in the following table. 

AVFSAG?; coidassioif ON ICO E'.ydii: c-iOKS or-'jri'ss etocx 
IN 3.909 I?’ RATRS INCnrASiD IN STRF '.ilTK THE 
coKsu.'iri: iv.icr. ipdv\: fou siG'.vicr.s (KNCLirruNG rfxt) 


1969 (actual first-half average) 


$35.45 

36.68 

38.07 

39.00 

40.01 
40.59 
41.48 
42.54 
44.31 
48.47 
49.13 
52.89 

35.45 


Sources : Kates of li-c.rcRse based on tho Consumer- ivleo I:\-dce: as 
reported in tho foii cs.‘i;:r;: 

deiit, ir.i;9 (i>. 279) and i>.o:-.~r~i'c~ i V di c;-.'’. vr.r , .‘.-..■cc-mbur 

Todo (p. ?c). 


Conclusion 


roac.'i I 0 eco::omistu,’: is to be loi’csi ailed 


At r.taht; Is no losf. than tho industry’s f iisuiC.J.al he.altl:, upon v.Nicls 
rests itf! ability to i:«'-et cliicionily loiu-.-icrw df.-.ar-.nds of both individual s.iid 
Inr.tltul ional invi .-.ters. 
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ROOCRT W. HAACK 


TO: Members and Allied Members 

SUBJECT: Interim Service Charge 


March 19. 1970 


Ttjc Board of Governors today appi^oved tn principle an interim measure to relieve 
the cost pressures on the securities industry of handling commission business, 
particularly for smaller orders. 

The plan provides for instituting a service charge equal to not less than the les- 
ser of $15 op 50 per cent of the required minimum commission. A copy of the pro- 
posed rule and a table showing examples of the effect on typical orders are cnclos 
ed. 

Although firms should be aware that since this is a minimum service charge, the 
Exchange Constitution does not permit the charge to be shared In the form of com- 
pensation to member firm registered representatives, we would remind firms that 
they may continue to follow their individual policies in sharing the minimum com- 
mission v/ith their sales personnel. 

The charge would be ir.iposed by means of a rule of the Stock Exchange which now 
goetf to the Securities and Exchange Commission for their comments. Allowing for 
the norm.ll three-v;eek v:aiting period for SEC comments. If the Commission inter- 
poses no objection, the new charge could be given final approval by our Board on 
April 12 and take effect shortly thereafter. However, we have asked the SEC to' 
expedite their review in order that we might have their comments in less than 
three weeks. 

It is evident that this interim charge is not a broad revision of the coimnfssicn 
structure, such as outlined by our consultants. National Economic Research Assoc- 
iates, in the proposal filed iv-ith the SEC February 13. However, the SEC staff has 
indicated that it may be mny mouths before It can complete its review of the KERA 
proposals for a basic restructuring of coinaissiou rates. Meanwhile, the Industry 
urgently requires iir.::cUiate interim rolici:. The $15 charge, with its 50 per cent 
limitation, would accomplish this objective by increasing gross comnission income 
of ir.ar.iber organications by an eatimted 16 per cent (if applied to gross revenuoK 
for the first half of 1969). This is approximately the same size as the increase 
for all markets as recorntnended in the KSItA proposal. 

'•’v.iirmin I.ar.kcr, Vice Chainrmu nelhmaio and I have told the Commission that b-i- 
..icvc this charge is the minimum necess.iry to restore some measure of fiiiRUcial 
hc.iUh to the securities commission bur.ijuf.ss. While It will not be sufficient to 
mke r.tik'ill orders fully remum rati vo, it v-ill allow kosms of the fln.-incir.l rcliel' 
necc.*;3ary for nionibiu- firm org.Mn'.;ratlons during tl;c period iv.*:tcdiatcly ahead. 


We balieve Chat this proposal has several iinportmt advantages to recomnend it; 

fl) The order charges would flow primarily to those firms most in need of re- 

I> llc£. 

(2) The plan heaps the increases paid on small orders to a bare minimum, both 
by limiting the aggregate dollars rcc|uested and by accepting the 50 per 
cent ceiling. The NKPA schedule would increase co,'Tinlssion rates on orders 
up to 399 shares by a total of $660 million if applied by all I>YSE member 
fires to agency trades in all markets. Our interim charge would yield in- 
creases only t:\-;o- thirds as great, less than $450 million. 

(3) The public is protected by the fact that the net amount of the interim re- 
lief is not substantially different from the aggregate ultimate relief pro- 
posed by KERA on a net basis. 


(^) The interim charge would tend to move overa,ll brokerage charges more close- 
ly in line with the costs of servicing those orders. Thus we believe that 
this step v.’ill begin to bring rates in the direction of a more balanced and 
more equitable structure. 

(5) The 50 per cent ceiling on any rate increase mitigates the impact of the 
higher charges needed by member firms on stnall orders, especially odd- lot 
trades, vrith a heavy toll of inflation since 1958, when rates were last 
changed, there should be little justifiable opposition to a realignment of 
charges which limit the increase to a 50 per cent tsu'ixitnum. The im.po3ition 
of the 50 per cent ceiling makes it necessary to spread soma of the nffcded 
increases ansong other size orders,, v.-hich accounts for the fact that we are 
nov; rccomr.vending an interim increase in rates on all orders up to and in- 
cluding 1,000 shares. 

(6) This proposal would allow member firms to meet the costs of their retail 
orders but it v;ould not necessarily make these profitable. Because the 

• proposed interim chra'ge would provide only partial relief, and because it 
vjould still not assure a positive return on capital for firins in the re- 
tail end of the business, we v;ould hope that this interim adjustment would 
be replaced by a more pernianont and more sufficient, commission rate sch.ed- 
ule before long. • 

(7) Another feature v.’hich reccirmends the interim proposal is its simplicity. It 
should be easy fox' the public to understand an order charge such as we arc 
proposing. We believe this proposal also has merit from an o'perations 
standpoint in that firms at present must account separately for orders in 
excess of 1,000 shares. 

The i.ntcrlm charge was re.cor.mended xtnsjiinou.sly by the Costs and Revenues Cc!;.:i'.i ttee 
and voted unanimously by the Board of Governors. A wide .segment of our inJu.ocry 
has been acqu.aiiiccd with the plan at special meetings this vyeek and there h.cs been 
no opisosition iit any quarter. 

I thin!; you v/il.l agree that on an t.r.-.ergancy bssis this interim ch.?.rge will si.'.lp 
* the iudusfry to locover more of the co.sts of r.erv,’ing the sraall investor, Thi.^ 
should provide .*;::bstant.ir.J, encourcigoment tu fij-m.s to nnintain and increase iheir 
ne'ivice to the stutll j.nv;'.--tor whosf! continued participation is essential to the 
liquidity of Che cent.rr.I market. - A 
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Proposed Rule 383 on Service Charge 


• In addition to t he coiriniosion cor /i puted in accordance wlfh 
.^ll£-Eiq>L^.s^-nns or paragra ph 2(a)(1) of the Cons tit-ut: ion, each 
member organigation shall charge and collect upon ths execu t io n 


£n the Fl.oor of the F,xchan:>e oi any order for the p iirrhagp r>r 
■§n.l<r Inr the account: o f a non-member or an allied loomber of 1> OCO 
£ h n res or less a serv ice charge equal to not less than the lesser 
o r .. ^l5 or SO X pf such conaission. For th .e purposes of this Rule, 
£n_ order shall be deem e d to include all p urchases or sales for 

odd lots or both of a slnr^le sscuritrv, 
pn the same day, pursuant: to a single order. 
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> 

Shai'es 

Per Order' 

COMMISSIONS PLUS PROPOSED SERVICE CHARGE 


. j. 

‘ 

$10 

$20 

• — — — iuc — — - 

$40 

$50 

$75 

$100 

20 

$ 9.00 

$ 13.50 

$ 19.50 

$ 22.50 

$ 30.00 

$ 37.50 

50 

15.00 

22.50 

37,50 

44.25 

50.75 

57.00 

100 

25.50 

40.50 

54.00 

59.00 

61.50 

64,00 

200 

49.00 

69.00 

93.00 

103.00 

108.00 

113.00 

500 

100.00 

150.00 

210.00 

235.00 

247.50 

260.00 

600 

151.00 

231.00 

327.00 

367.00 

387.00 

407.00 

1,000 

185.00 

285.00 

405.00 

^ 455.00 

480.00 

505.00 

Over 1,000 



Ko Change 



• 


PER CENT CHANGE OVER PRESENT COIC-IISSIONS 



Shares 

Per Order 

$10 

$20 

$40 

$50 

$75 

$100 

20 

50.0% 

50.0% 

50.0% 

50.0% 

50.0% 

50.0% 

■ 50 

50.0 

50.0 

50.0 

50.0 

42.0 

35.7 

100 

50.0 

50.0 

38.5 

34.1 

32.3 

30.6 

200 

44.1 

27.8 

19.2 

17.0 

16.1 

15.3 

500 

17.6 

11.1 

7.7 

6.8 

6.5 

6.1 ’ 

600 

11.0 

6.9 

4.8 

4.3 

4.0 

3.6 ■ 

1,000 

8.8 

5.6 

3.8 

3.4 

3.2 

3.1 

Over 1,000 



No Change 

. 
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The follov/ing letter t.Ms dictated by Shelley Rappaport of the SEC on 
4/2/70: , 

' . - i 

April 2, 1970 

Mr, Robert W. JIaack, President 

New York Stock Exchange 

11 Vail Street 

New York, New York 10005. 


Dear Mr, Haack: 

In your letter of March 19, 1970 you subtaitted for 
our review pursuant to Securities Exchange Act Riilo 17a-8, a 
proposed rule which V70u3,d require meraber organizations to inpose a 
surcharge in the forra of a service fee of $15 or 50% of the applicable 
comirassion, vfnichever is the lesser, on orders of 1,000 shares or 
less, ^ I’he Exchange states that this service charge is needed to 

i^^terirn j.inc.,ncial relref to the industry V7hi3.e the Coirciission 
considers the proposals for longer tern revj/sions in the existing 
rate structure submitted by the Exchange on i'cbruary 13, 1970. 

In support of the proposed interim increase, Che 
Exchonge represenus thai. a large number or its itierr.l;or organizatiens 
which do a public business sustained substantial losses in 1969 
^ud tbcit tne Situation lias furtner oeteriorated during the first 
quarter of 1970. Data obtained by the Ccnuiission confirms the 
loss experience oz' these fj.rns. Past losses and the prospect of 
a continued financial drain have influenced many firms to impose 
limitations on their service to snail investors. Based on studies 
prepared by the Rational Economic Research Associates, Inc. as 
supplemented by more recent samplijigs of t::e.v.ber organizati.ons , the 
Exchange estimates that a surcharge of $15 limited to 50% is re- 
quired to provide adequate brokerage services for smsll investors 
and to retain needed capital within the securities business. 

The Commission is aware or the ccutr ibution of 
small investors to tr.e depth and liquidity of our trading markets 
and considers it to be vital to the public i.ncerest that such 
i.nvcstors continual to oe able to participate directly in eouit^' 
investment, Eh are concerned v:ilh the financial problem of the 
industry and the losses sustained in the past year and during the 
first quarter of 1970. Accordingly, v.’e vjx.ll not object to the 
Exchc‘.nge imposing an interim surcharge cn rates to provide emergency 
financial re].iei while sinie fundamental alterations of the existing 
rate structure c.:!n be considered. However-, v?e believe such action 
can be viewed as jus tiriai.'Ic only if the service fee is to be imposed 
for a 90'-day pcj-iod only and w’i 13 cxjjire thereafter. Tliis self- 
liqui dat jti;.' factor v.'ould assure ti-.--t the i nc.vocisc’ will , in fact, be- 
an iutcriiii liioasuro. , Its c-onl.inuance for more than one quarlci*: V7il l • 
require ‘a rcvie\.* of the economic cc.jditirns, including liransacticn 
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voUune levels, existing at that future tine. 


The Corrcnission expressly predicates xts 
increase in charges upon its e=fP?ftatron that th- E on 


icnange 


tneriX 

taki 

orSSrand'vin"L''p^SIntl7en;ioye^^ its^nvember orianizaticn to 
improve their operations and frnancj.al posruxon. 

Ta^tlv -tve vrish to emohasize that the Conraiission a ^ 
action is ha.ed on cn^onaorstandirg ha^ 

IS required. Ou. Seucj oi “ " eration of the interim tee 

continue and ;;'‘“kp"r?,-£cion of the proposal.s for longer term 
arrangement. ge Lde as expeditiously as 

revisions in tuj.. r^ie .^.ruc^ - ' . . evpcots that the E-rchange 

S°ini:;ptl; ^^m;irSlh-oirr^c;^;srrmahi available all underlying 
data and naterlr.ls required ror such reviev?. 
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For REL£i\SE 'rhurcdcy, «V«l 7 2, 1970 


SECURITIES Al^D EXCHANGE CQ??MISSION 
Washington, D. C. ’20549 


Securities Exchange Act of 1934 ’ 

Release No. 8923 

The Securities and Exchange Comission today announced that its 
consnissior! rate he.irings would be "reconvened July 13 and continue, if 
necessary, for the rc-f.'.aindcr of that week to receive submissions of evidence 
pertinent to the question whether it is necessary or appropriate in the 
public iiitcrcst and to insure public investors adequate access to the 
securities imarkets, to extend for some further period of time the intcrin 
service charge provided in New York Stock Exchange Rule 383 and related 
rules of ether exchanges. Pending action of the Coaraission in response 
to siich hearings the Cermnission will not take action to prevent the 
tenporary continuation by the exchanges of such service charges. 

The Commission had anticipated initially that the service charge 
would expire on July 6 and that further extensions of it would be 
unnecessary. 1/ Tne New York Stock Exchange has s-jbsiittcd a request for 
extension, which *«as reprinted in the Cc-mission's Release On 


June 20, l';?0, the Exchange cade its subcissicn of data in support or 
servic.e charge extension, a copy or ’which is included herein. The New 
York Stock E'xchange also submitted on june jO, a proposed new mini.nuc 
commission rate st.cc'cule which is intenced, it adopted, to supplant the 
existing ccemission rate scnedule as veil as the service charge. 


In permitting the service charge to continue until the Commission 
has an opportunity to consider the proposals and comments, the Cormission 
imposed the same terms and conditions wnich it had initially required 
including the removal of all restrictions by member films on transactions 
by small investors. 

The hearing will be reconvened at 10:00 a.m. on July 13 at the 
Commission's headquarters , 500 North Capitol Street, i,’ashington, D. C. 

205A9. The Commission has requested the New York Stock E'xchange to appear 
on that date to S'ubmit testimony and relevant data concern i:'.g its request 
fo'* 2ri G*' w ’'r.s i or. of the intcrin; sorvice chsrr.ft. The ^CcTr-?iission invites 
interested persons, including the other exenanges, to submit tneir vicws 
and requests any persons who may wish to present testimo-.iy to file appro- 
priate simm-uiries of their presentations -with the Secretary of the Cotmiss ton 
not later than July 10, 19/0. 


See the Commission's Release 34-SEf.O of April 2, 1970. The service 
charge provides that transactions executed on one day pursuant co a 
single oi'dor in a security shall bo subject, in addition tc the appii- 
cable minimum commission, to a service cnarge of the lesser of $13 
or 50:; of suc.h nir.Lv.um cermtissien and that transaction sine and other 
limitations ru .snail orders imposed by mor.bor iirm.s are suspended 
vnilfc the service charge is in effect. 
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34-S923 


The New York Stock Exchnngc submission of data in support of the 
service charge extension follows: 


June 29, 1970 


The Honorable Hamer il. Budge 
Chairman 

Securities and Exchange Commission 
500 North Capitol Strefet, N. W. 

Washiiigton, D. C. 205^9 

Dear Kr. Chairman: 

In my letter of June 18th, 1 promised to provide the Commission 
with tnpre recent statistics, specifically May data, on the effcct.-.of 
the service charge on member firm profitability. V.'c have now completed' 
this analysis. The attached report provides not only more current 
information but it includes an allocation of profit and loss to the 
securities cormission business. It also analyses the effect of the ser- 
vice -charge on the profitability of three broad categories of firms: 

Retail firms, defined as those with average size transactions between 
1 and 3v9 shares; diversified firms with average traces between 400-999; 
and institutional firms with an siverage of 1,000 shares and more. 

The overall profitability of member firms has deteriorated markedly. 
During the last quarter of 1969, about two-thirds of. all firms were in 
the black. By contrast, in the months of April and May, 1970, two-thirds 
were showing losses. Hot only were fewer firm.s in the profit column, but 
the dollar amount of profits shrank dr.nmatically. During the fourth 
quarter of 1965, the firms in our sample — accounting for two-thirds of 
the industry -- earned a not profit of $3S.6 million. In the most recent 
months of April and May, these firms lost S28.7 r:i]lion and $20.6 million. 
I .should point out that these losses were incurred despite the fact that 
our volume averaged 10.1 million shares per cay in April and 12.3 million 
in May. 

The report siiows the importance of the service charge, particularly 
to firms specializing in retail orders. For these firms, the’ service 
charge produced $3.4 million in April and $16.2 r.iilLIon in May. Had it 
not been for the service charge, their losses on cemmission business would 
have mounted in April from $23.4 million to $31.5 million, and in May fx'cm 
$9.9 million to $26.1 million. I migh.t add that the retail firms received 
over 90 percent of the revenues generated by the service charge. 
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As you know, the service charge has net pra.-uced the inccne 
expected of it. At the level of volurio in April end May, the service 
charge provided onlv two-thirds of its anticipated revenue. But even 
xf all of It nad been realized, the firms v'ould h.ivc had a hard time 
breaking even. Cur statistics indicate that the actual cost to the nublic 
nas averaged less tnan $10 per order because of the 507. laaxinun limitation. 

On the basis of the attached analysis, it is deaf that the service 
charge, chougn inadequate, is an esserti^l .Irt-rrlja measure and we renew 
our request for its extension. 

Sincerely, 


Robert W. JIaack 


THE ElTrCT 0? Tdo SmyiCs Clh^rX.?^ O'A r'E?n‘igP. -I'lnH ?nC?ITAg II.ITY 

Introduction . ■ 

The interim service charge was ir.pl er.ar.ted to provide fir^ncial 
relief to fim do 1 eg a securities corn’laclon business with the piblic. 
It was c-.ft enarrency measure designed to restore bokc degree of 
financial healtii to the securities ccr.-3icsion busipcsa. Its centintja- 
tion today is as urgent &s ever. In the first qu.'srtcr .of this year, 
retail firms ruffered twice the losses on their re.cuti.tiz a corssisGion 
buElncss incurred la the final qu.nrter of 1969. Even with the t^ev- 
vlce charge, the uon.thly losses in April -,Mey ware larger tlmn in the 
li;iu quarter of 1569, Declinir.',' vnlur^e and stock prices have csu.'.ed 
revenues to fall off more rapidly than costs. In addition, the severe 
erosion in stock volume has iraant that revenues r.^nerated iron the 
service charge have fallen far short of expectations. 

The SEC and hVSE staffs agreed to procedures for r^^nitol■lng the 
effects oi the .'.orvice ci;nrge. Spocificcily , it was acroed that de- 
tailed dat.i would be .gathered for 77 firna ( inducing, tlio 50 largest) 
accounting for 69 percent of r.ar.bcr firms' gross income in 1969. 

Thene figures permit an extensive analysis of the financial situation 
of flrns doing a public ccv.-iission busineiis. At thio time, complete 
Infornation hr a been processed for /A of the 77 firnn for the period 
from the fourth quarter of 1969 to May, 1970. The 74 firms accounted 
for 67 percent of the Industry's >otal grosc revenue end 65 percent 
of its security corupi&sion Income In 1969. 


I 

i 

.1 
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The. ovetRll prof f tsbllicy of tieaber fires has dctcrloreted 
markedly froe the end of 1969 through the sprins of 1970. Around 
tKO- thirds of the £ir:is in the f.a:i>ple vere operstlnc nt a profitable 
level Curing the last quarter of 1969. In the monthc of April and 
Hey, 1970, t".?o-thlrcs ”ere shc»?ln 3 losneo. In other v’ords, one- 
third of the fires under study have p.one fron operating in the block 
to running in the red between the latter part of 1969 and the snrlns 
of 1970. . o 


Hot o 
there has 
During the 
net profit 
liou; .''.■•ul 
$20.6 nil! 
thcGO figu 
per icon of 
1969 profi 
earned $35 
$80.8 rvill 
The April 
$267^2 nil 


nly were there progrccstvely fewer firccs in the black, but 
been z steady ciirinkage inlhe dollar araount of their profits, 
fov.rth quarter of 1969, the firns in the ECT.ple earned a 
of $38.6 million; in the first quarter of 1970, $20.2 nil- 
in the L-.onths of April end Jisy, they lost $28.7 million and 




respectively. It cay be core in.s true live to consider 
cs on r.r. ennusi basis, (This also pennitn a direct co:o- 
qucrterly and monthly f inures.) If the fourth quarter 
tr- ••are projected for a full year, these firns v.'O’jld have 
•>.. 1 . Uiillj.on. ib.a first quarter profits iUinualizod come to 
on. A sh-'-rp contrast io provided by the most recent data. 
';ncl !'ay d:ii fi " • - - - 

lion, respectively. 


annualized cok^ to $364.5 siillion and 


D^je to the heterogeneity of the NYSE cecbership In teres or'busi- 
ncBB nii: cud clionteis, tne overall figures dieguiae important ur.der- 
lying trenc;; , For this reason, it c.3y fca move meaningful to classify 
the firms f.cco-rdirg to tr.oir type ci b-c>ir.ess. We therefore fepr.rated 
the fi-rms In our sample into three greup-s on the basis of their average 
shares per order in li69: Retail firca, defined as those virh average 
size tvnnaactl.or.s bec./een 1 and 359 shares; a middle group of diver- 
, sifiecl fi-rmi i/ich average trades between 400 and 999 shares; and in- 
stitutional firms with an average of 1,000 shares and r.-.ore. 

The pcrvlce cherge vas designed to have its greatest impact on 
the retail fii-ms. Ti^o follci/lng discussicn tiiercfore begins with this 
group nvi consiclarii tlieir overall profitability as ’jell as their pro- 
fits .'»nd loGcos on accuritics coicnissicn business only. The profit- 
ability of the securities commisficn business wa.s obtained by ackin;; 
each f-MM lo'v its accnvicies commission income .end by allocating each 
line of v./.pcn’je according to the firm's 1963 I & E proportions. 

Retail Firr. -, -- r.nc.ur.<ti sr. Cnrmtssicn Inr.o:-.a ( gCT.) , 

The security co* .-c.i.-.r.ioti businea.«} has remained an unprofitable 
activity for the 54 firr.o included in the reuoil category. In the 
last quarter of lOeP, Le?s than one-third of these firtes earned any' 
profit un cheir SCI activity. During the first quarter of 1970, and 
in the month of April, abo’ut t07, of the retail houses lost cor.cy on 
their comic .cion busireaa. The May figures look somewhat leas 

dismal, both because volu-.e was .-.hove 12 million charec per day and 
the cervicc charga was collected for the full r.onth. Yet, over 57 
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percent of the p.roup suffered deficits on SCI bttslncas. Had the ser- 
vice chorf;e not been In effect during May, 82 percent of the firtes, 
Inctcad of 57 percent, would have lost taoncy on. their commission busi- 
ness. 


The dollar amounts of losses suffered by the retail houses on 
SCI activity are chovoi In Table II, These flrns suffered losses of 
$42.9 .and $83.1 million during the last quarter of 1969 and the first 
quarter of. 1970. In the m-mths of April r.nd May, they loot $23.4 
and $9.9 r-iilliou, rcBpectively, On an annual basis, that is assuming 
a contiiuia!: ion of the locr.ca for a full year, the fourth qjuirter 
losses beccr.ie $171.5 uillion. By comparison, the first quarter losses 
annualised cor-.e to $332.5 nillion. The 7.prll .and M.ay deficits cn- 
nunlizcd total $2Sl,2 and $119.1 million, respectively. 

The retail firms in our sample received $8,4 million in service 
charges during April and $16.2 million In May. Hod it not been for 
thisoiivice ch.arge, the lo.-ses in April would h-ave risen from $23.4 
to $31.9 million, and In Kay from $9,9 to $26.1 nillion. Thus, oven 
in the month of M.ny, with volume up, the .annual deficit would have 
been $313 million without the service charge -- a deficit much above 
the .$171 million per annu.m in the fourth quarter of 1969. 

The rst.-iil firms received over 90 percent of the revenues gener- 
ated by the service charge, nonetheless, the amount h.ts been insuf- 
ficient to elimin.=iCe, on average, the losses involved in the retail 
ccr:.Tiis">ioa busina.'>.a. At the level of volume in April and May, the 
service charge provided ebcut two-thirds of the anticipated revenue. 

But even if all of it had been realized, Che firms would have had a • 
hard time breahing even. 

Retail Flrr.n -- Overall Profit.^. 

Overall profits for retail firms show an even bleaker trend 
than SCI activity alone. During the last quarter of 1969, this group 
earned an overall profit before toercs of $33.2 million. Actlvitie.s 
other than coi-:.\issi.on buKtne.c.'j provided profits of $76.1 talliion. Ho’w- 
ever, profits on these other cperatloj'.s have declined to $70 nillion in 
the £ir.<;t quarter of 1970 and a deficit of $4 million during May.- The 
service charge is of course Justified anti naeded on the basis of se- 
curlCicn cos..miss Ion operaLiot:c alone. Hnnetholesa, it should be noted 
that retail fiicM r.ro unable to subsidize losses on commission busl- 
ner.s with earnings from other lines of activity. 

Middle Firms -- SCI Uusiner-s and Overall Profits. 

Tliere were 13 firms in the sample which averaged between 400-999 
ch.ares per order in 1969. Although their SCI bUBiness remained profitable 
during tile periods under study, the trend would have been r.h.arply 
downward If not for the r.e.rvlce charge. Coc:.mlKsion profits declined 
from $6.7 million In the lae.t quKrter of 1969 to $4.6 million In the 
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, flret qiartcr of 1S70 .%nd Si. A trillion Ir April, In Hay, the total 
ceize to $2.6 dlllcn, of vhi.ch h:il'£ vas nccsuatcd for by the service 
charge. Althcugh theca firna received less than 8 percent of the 
revenues r.eneratcd by the IntjiriM fee, the r.ervlce charpe ua« crucial 
In reversin,^ the dovavard trand in the profitability of their SCI 
business. 


The overall buninorc of these diverBiflcd fitens r.hous a cuch b'ut: 

poorer picture. At tnr.nnl rater, thaSc flrr^ -.jffered deficits of 
$32.3 million in Acril and $4G.7 million in May, 

' . Nut 

Institiitio-.T-.I Firms — FCI r.rnir.Dr.r. and Ovcrr.ll Prof it r. . 


Seven firms fell into the institutional crtep.ory. Profits on 
their ccr.'mir.nion tuninens have declined since the fo'.trth quarter of 
1969, Tut thio ti'cr.d h.‘c been vc.ctly overr.haclcvcd by deficits in 
other lii’.es of activity. Overall, these firi-.a suGCained aiinual retes 
of losses of $32.8 cilllon in Hay, compared vith $50.1 rsillion in 
April. 


Middl 


Nun 


Null 


In vievr of the fact that the service charge is only a slight 
proportion of the total revenue of theas fir.v.s, it does cot ceea 
appropriate to analyze their financial situation in this connection. 

* * * ★ 

On the basis of the above analysis, it is clear chat the service 
charge has been an esr-er.tial' elorent in preventing- an even more 
serious financial picture develcpirr; among the retail firms. ' Although 
the service ciicrge has been in.suf f icient to restore profitability, 

It has served to reduce the lo.spes suffered by these firms on their 
SCI busin-ecs from an annual rate of $33Q mllllcn in th:. fir.st quarter 
of this year to $119 nlliion irt Hay. The etstlstjcs indixate that the 
actual cost of the service charge to the public has not been $15 but 
has averased leas Chan $10 because of the 504 maximun ceiling imposed. 
The above data clearly support the need for couLiivaation of the ser- 
vice charge at thin time. 


Insti« 


Nud 


TOTAL 


Nud 


Nur 
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TABLE 1 


NLT>mER AND PERCEKTACF. OF FIRMS WITH PROFITS AND LOSSES ON SCI 


Quarter Ending Quarter Ending Month Ending Month Ending 

December 31. 1969 March 31, 1970 April 30, 1970 May 31, 1970 


. Firms 

ibcr with Profits 

17 

10 

ll 

23 


31.5% 

18.5% 

20.4% 

42.6% 

iber with Losses 

37 

44 ■ 

43 

28 


68.5% 

81.5% 

79.6% . 

57.4% 

! Firms 




1 

iber with Profits 

12 

10 

10 

12 


92.3% 

•76.9% 

76.9% 

92.3% 

ibcr with Losses 

1 

3 

3 

1 


6.7% 

' 23.1% 

23.1% 

6.7% 

;utional Firms 

iber with Profits • * 

7 

5 

• 

4 • 

. 5 


100.0% 

71.4% 

57.1% 

71.4% 

iber with Losses 

0 

2 

3 

2 


0.0% 

28.6% 

42.9% 

28.6% 


iber 

with 

Profits 

36 

25 

25 

• 40 




48.6% 

35.5% 

35.5% 

54.1% 

ibcr 

with 

Losses 

38 

49 

49 

34 




51.4% 

64.5% 

64.5% 

45.9% 
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TADLE II 




DOLLAR AMOUNT OF PROFITS AND LOSSES ON SCI BUSINESS 

Month Ending 
Mav 31. 1970 

(v.'.illions o£ dollars) 

Quarter Ending Quarter Ending 

(iceembur 31. 1969 March 31, 1970 

Month Ending 
April 30, 1970 

Retail Firmn 

• 


* 

* 

Actual 

($ A2.9) 

($ 83.1) 

($ 23.4) 

($ 9 . 9 ) 

Annualized 

($171.5) 

($332.5) 

($281.2) 

• 

C$119. 1) 

Middle Firms 



i 

• ’ 

Acttiul 

$ 6.7 

$ 4.6 

$ 1.4 

$ 2.6 

lO 

Annualized 

$ 26.8 

' $ 18.2 

$ 17.0 
» 

$.31.7 2 

Institutional Firms 

• 

■ 

. ’ \ ■ 

» 

Actual 

$ 16.6 

$ 11.5 

$ 3.2 

$ 4.1 

Annualized 

$ '66.4 

$ 46.1 

$ 39.0 

$ 49.5 

TOTALS 


• 



Actual 

. ($ 19.6) 

($ 67.0) 

($ 18.8) 

• ($ 3.2) 

Annualized 

($ 78.4) 

($268.0) 

($225.6) 

. ($ 38.4) 
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TABI.S III 

\’1TMKKR PERCENTAGE OF FIRMS WITH PROFITS AKD LOSSES’ ON OVERALL BUSINESS 


3!f 


• Quarter Ending 
December 31. 1969 

Quarter Ending 
March 31, 1970 

Month Ending 
Anril 30, 1970 

Month Ending 
Mav 31. 1970 


Retail Firms 






Number with Profits 

30 

55.07. . 

16 

29.67. 

12 

22.27. 

16 

29.6% 


Number with Losses 

24 

44.4% 

38 

70.4% 

42 

77.8% 

38 

70.4% . 


Middle Firms 




1 


Number with Profits 

12 

92.3% 

. 11 

84.6% 

7 

53.8% 

7 

53.8% 


Number with Losses 

1 

6.7% 

2 

15.4% 

6 

46.2% 

6 

46.2% 


Institutional Finns 

Number with Profits 

6 

85.7% 

6 

85,7% 

4 

57.1% 

4 

.57.1% 


Number with Losses 

1 

14.3% 

1 

14.3% 

3 

42.9% 

3 

42.9% 


TOTALS 


• 



■ 

Number with Profits 

48 

64.9% 

33 

44.6% 

• 23 

31 . 1% 

27 

36.5% 


Number with Losses 

• 

26 

35 . 17. 

41 

55.47. 

51 

68.9% 

47 

63.5% 
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TAP.LE IV 


DOLLAR AMOUNT OF PROFITS AND LOSSES ON OVERALL BUSINESS 
(millious of doliar.s) 



Quarter Ending 
December 31, 1969 

Quarter Ending 
March 31, 1970 

Month Ending 
April 30, 1970 

• Month Ending 
May 31, 1970 

Retail Firms 

• 




Actual 

($ 33.2) 

($ 13.6) 

($ 19.3) 

($ 13.8) 

Annualized 

($132.8) 

($ 54.2) . 

($232.1) 

($165.7) 

Middle Firms 


• 



Actual 

$ 25.8 

$ 11.1 

($ 2.7) 

($ A.l) 

t 

Annualized 

$ 10.3 

$ 44.5 

($ 32.3) 

($ 48.7) 

Institutional Firms 


• 



Actual 

$ 29.5 

. $ 22.6 

(!' 6.7) 

($ 2.7) 

Annualized 

$118.1 

$ 90.5 

($80.1) 

($ 32.8) 

TOTALS 


• 

• 


Ac tual 

$88.5 

$ 20.1 

($ 28.7) 

• , 

($ 20.6) 

Annualized 

$354.0 

$ 80.4 • 

($344.4) 

($247.2) 
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SECUiaTlb’S AM) EKCilAtIGfi COrZIlSSlOH 
VashiRgCon, D. C, 20549 

Securities EKchangc Act of 1934 
Release Ko. 9007 

The Securities and E::change Coixalssion today announced that it had 
reviewed the proposed Eew York Stock Exchange minimum rate schedule, which 
it received June 39, 1970, as well as the evidence presented in the public 
hearings on that subject. As a result of its review, the Conraisslon has 
concluded that the data submitted in support of the ^SE's proposal docs 
not provide a complete ansv;er to the problem of stock exchange commission 
rate structure and level. It believes, however, that it would not be in 
the public interest to leave this subject indefinitely in abeyance and 
accordingly would not object if the proposed schedules arc adopted with 
the modifications related below, and also upon the understanding that 
specified steps be taken to provide a better basis for the determination 
of commission rates. . * . 

Generally stated, the Commission has concluded that (i) the 
proposed increases in rates for round-lot orders of 100 through 400 
shares arc unreasonable and should be reduced to stated percentages 
and (li) that the proposed rate- schedule is unreasonable to the extent 
that it fixes charges for that portion of an order in excess of $100, OGO. 
The Commission determined that it would not object to the proposed 
schedule if it is modified to cake into account the Comraisslor.'s objec- 
tions noted above. The Cctiimisaion also indicated that its action is in 
part predicated upon the need for member firms to adequately service 
the small investor and, accordingly, conditioned -on the understanding 
that no member firm x;hich traditionally has accepted small customer 
accounts v>ill impose or continue any limitation. on the size of- such 
customer's order or account and that in connection with such business 
the firm will noc charge fees in excess of the proposed rates. The 
Commission also stated that it expects that the Exchange vjill take all 
steps necessary to assure that these revenues will be prudently employed 
by all of its member organizations to improve their operations and 
financial position. 

• • 

/ 

To provide a better basis for the determination of rates, the 
Commission has requested that the Exchange present for the Conuaission's 
consideration on or before but no later tlian June 30, 1971 

(1) a new rate strvxcture based on a percentage scale, of 
the money involved in an order; 

(2) a proposed revision of the intra-member charges for 
floor brokerage and clearance; and 

(3) a proposal for reasonable non-member access, 

l^lnally, the Exchange was requested to develop and submit a .plan by 
31, 1971 for a unifona system of accounts and uniform methods of 
cest all.-cctir;:. The C?ru''.iK.s ion's conclusions arc sot forth in a letter 
to the Exchange- President, Kobcrc V. ilaatk', fUe full text of which 
follows: 
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SECURITIES AMO EXCHANGE COMMISSION 

VASHMCTON. O.e. tCSIt 


October 22, 1970 


Mr. Robert W, Haack 
President 

New York Stock Exchanse 

Eleven ’.•.’all Street 

New Y'ork, New York 10005 

Dear Mr . Haack; 

The Cotrnnission has reviewed the proposed New York Stock Exchange minimum 
conmissicn rate schedule which it received June 30, 1970, and the evidence 
presented in tl>e public hearinss on that subject. As a re.'iult of its 
review, the Commission has concluded that the follov/ing segments of the 
schedule are not reasonable; 

(1) Coirmissicns to be charged for orders of 100-^00 sh.ires . 

The Commission believes that the schedule proposed for orders of 
100-400 shares is unreasonable in terms of the percentage increase 
it represents over the present ninimixi commission rate schedule 
and the rate of commissions charged more- recently with the 
imposition of the interim service charge in addition to the 
•present schedule. Investors; purchasing this numbet o.f. share.sj 
would be required, under the proposal, to bear an inordinate 
amount of total commission increase sought by the Exchange. The, 
ComTiission has determined that increases in these particular minimum 
cor.miission races would not. be unreasonable if they wefe reduced, in. 
the 100 through 400 share order categories at the $40 per share price 
level, as shc-»’n in the scl;edule beic’** with proportionate reductions 
for other price levels in these share order categories. 


Number of 

Proposed 


Shares 

Increase of 

Reduced To 

100 

>07. 

37% 

200 

A57. 

347. 

300 

357. 

267. 

400 

257. 

207. 

(2) Commi s Ions to bo 

chanced for portion 

of orders exceeding 


$100,000 or more . 

The Commission" is of the opinion that fi.xed charges for portions of 
orders in excess of $100,000 arc neither ncccs.sary nor appropriate. 


4 


I 


Hr. Robert H. Ilaack 
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The Commission believes that the resaain^cr of the proposed schedule is not 
unreasonable and that the schedule, if adopted as modified as suggested in 
(1) and (2) above, will afford nember firms an income consistent with 
their interests and the interests of investors and the public at large. 

The Conmission's action is in part predicated upon the need for member 
firms to adequately service the small investor and, accordingly, is 
conditioned on the understanding that no member firm which traditionally 
has accepted small customer accounts will impose or continue any limitation 
on the size of sucIj customer's order or account and that in connection with 
such busi.ness the firm will not charge leas in excess of the proposed rates. 
The Commission also expects that the. Exchange will take all steps necessary 
to assure that these revenues vrill be prudently employed by all of its 
member organizations to improve their operations and financiial position. 

\ 

Consistent with the representations made by the Exchange of the need for 
continuous review of commission charges, the Commission will re-examine 
the level and structure of rates for the period following July 31, 1971. 

For this purpose, the Commission requests the Exchange as soon as possible 
but no later than June 30, 1971, to present for Commission consideration 
a new rate schedule of scaled percentage 'charges based upon the amount 
involved in an order. Such a rate schedule should be fair, readily 
understandable and not present undue problems of administration. 

The Exchange also is requested on or before that date to present a plan 
• for reasonable ccon.omic access to the Kew York Stock Exchange for non- 
member broker-dealers. Further, the Exchange is requested on or before 
June 30, 1971, to submit appropriate revisions relating to intra-member 
rates. 

Finally, the Commission considers It to be necessary to the continuance 
of a system of fixed rates for exchange transactions that a uniform 
system of accounts as well as uniform and adequate methods of cost 
allocations be implemented. Accordingly, the Exchange should present 
at the earliest practicable date and not later than May 31, 1971 a 
plan for such uniform accounting system. At the same time, the 
Commission will be considering si:ch a plan for all registered broker- 
dealers. 

If the Co'.omission or its staff can be of assistance to the Excliange in 
regard to our suggested modifications of its proposed schedule, please 
let us know. 

Sincerely, 

“ i 

t 

H.'uner H. Budge 
Chairman 


V. 
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** £3 y 

Hr, Robert H. llaack 
PrcaJtlcvit 

llcw Yorl; Stock E::chai\so 

Eleven I’all Street 

Uc\; Itojrk, kow York 10005 


" *■ ’ •• CHAirvr^'ir'-iWS 0.-F5GU 

rvJ A I L E D 

. FE 3 HMD 71 


S ironed by: 


t* • T 


*.• ~ f 4 ^ 


near i;r. Htiack: 

As your Tebruary 3, 1971 letter indicate.*;. In early January the 
Co:n:.iiaeicn- cdviocci reiircaentc.tives 'ef^the Errehan^u that delay in 
ii 2 pic:.;-n:ti'.tiun oX tho clir.iuaticn of rjinirvan coiruisaion rates on 
larj^ie oroers for Luo purpose of cpylilinj the E;;ch;;::ie to underteke 
a ctudy of uhothor siiclV cctica should be taken mCS unacceptablo. 

You have do.'rcribed in sons detail ebacurrent and eubsequent aatlvitioo 

of the Hnehanse • i; Co:.r.iittec on k'erabersUip Ciialif icationu contornins • 

Institutior.al r;or.:jort':hiiJ, '..'c acc no reason why the Costs and i'evenues 

Ccraiit tee's or tii.e iJoaru's rcsoJnition of the coa:pctitivc rate issue 

"ciust 3.o.~ically the ucvolopr:enc,of definitive rccoariioridations" 

rospectir:; institutipnai laarabershi?. ' As you knov;, vs did not su;;i^£:3t :• 

In our Cctebar 2.;, i:-'#') .letter, nor do r.'o ro-.r su* 52 cet that 

action on the i.:;p3.fc'..;outati.on cf ccrip’-tit^vs rates for iiictitutional 

site orders should avait I'csoiutioa of varicuo issues referred to in 

tha Ccr-e-iission';; October 22 letter or of questions concernin'; Exchanj;e 

Rule 310, ■ •' ■ ' tivj . . 

; . v:j .;r; :o 

Accord in^^ly, particularly in vi.cv? of the tlca th.at lias elapsed sinco' ' 
the Cccc-’.issicn.' t: letter of Cctolior 22, the Ccr-iaission believes the 
L'l-xhanje should taiio icnediatQ f-.ction to l-pic-iaont, by April I, 1971, 
the.Ce.rxission's fii'.d.lno tliat fi^:cd ninietuD'. couiicsious ou iustitu- „ 
tion.';! .sixo ovdrrs arc r.oither necessary nor appropriate. In light 
of substantial c'.ir.s-.ga.s i;i trauing patterns on the hex? York dtoclc . 
Exchange and to gain further cxp^^rience uich ccinpctitivp rates, the 
Co'..:nission will not object to t'lo nxchcngtt's coi.:v.encing competitive 
rates on portio.is of orderr. cbova a level not higher than if 500^000 
rather thinn r.t the .7-100, COO iigurc x-.ontionod' in our October 22 letter. 




Sincerely, 


SRappaport/Unj 


• ilicUard a, Gnith 

•“'i.:. i :* • : ‘j< .i.-Ccr-aissioner ‘ 

■ • . : ••• c:-r ■; 'c\-r~ 

r.,.,, 
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, For RELEASE Thursday, March 11, 1971 • 

i . • • ■ - • • 

• mm 

Securlcics and Exehenge Cocsiission ' 
Uashinj^ton, S. G. 20549 

Securities Exchange Act o£ 1934 • 

Release Ko. 9105 


The Securities and Exchange Cossaission today announced that it 
had yesterday sent a letter to the New York Stock Exchange reaffirming ' 
the conclusion in its March 8, 1971 letter that the continuation of 
minuaiuu conraission rates on portions of orders above $500,000 beyond ' 

April 2, 1971 would be unreasonable and would be contrary to the 
E>:cliange Act. The Commission requested the Exchange to so advise its 
netDbers and stated that the conclusions reached in the Comaission's 
March 8 letter arc not altered by the timing of the Exchange's procedural i 
steps to c^end its constitution or their outcoma. The Ccraiission's ' 

March 8 letter, the Kew York Stock Exchange's response of March 9 
and the Commission's reply of March 10 follow: 

t 

j . March a; 1971 ] 

j ' Mr. Robert W. Ilaack 
j President 

New York Stock Exchange 
Eleven Wall Street 
I Mew York, Mow York 10005 

Dear Mr. Haack: 

As you will recall, on November^, 1970 you wrote to the Coesaission 
stating the Exchange's assumption that the Exchange and its members 
would. have a reasonable time to thoroughly study the conclusion in 
the Commission's October 22, 1970 letter that niinirtum commission rates 
on large, institutional size orders are neither necessary nor appro- 
priate. On February 10, 1971 the Coaraission wrote to you that vje would 
not object If competitive rates were tc apply to the portion of orders 
which exceed a cut-off point of not more than $500,000 and stated that 
the Exchange should take icraediate action to implement such competitive 
rates by April 1, 1971. 

■ 1 

We understand that the Exciiange and its eembert have very recently 
been addressing thciasclvcs to a number of questions relating to 
competitive rates which arc not yet resolved. Of course, the matter 
of ccoipctitivc rates and related questions have been before the Exchange | 
and its ncBibership since October 22, 1970, . The Coicaission appreciates 
that, as ill other situations such os when the surcharge was adopted, 
the Exchange necessarily will be able to take appropriate interpretive 
action after as well as before rule changes are adopted. 

♦ , j 

4 





V 


34-9105 

A ' 

W the Cocmlssion has previously advised the Exchanse, the tlee to 
iuplccent such ceapetitive coaaiissloa rates would not extend beyond 
April 1, ..owcvsr, if operational problcas would result froa the change 

« business week, the Conmiss ion will 

thwu2h LJil ^‘' 197 !^ niniir.ua ccnnission rates on such orders 

through April 2, 1971. rtccordingly, your acabers should be advised 

oorMoi^ olr continuation of nlnlaaa ocaaisslon rates on those 

brcont^-rf unreasonable and would 

DC conttcry to the Exchange Act. 

Sincerely, 

FOR THE COJCnsSIOI? 


Kt|gh P« Owens 
CoBs^iissioner 


i • 5, 1971 

The Honorable Hugh P. Owens 
Office of The Cemissipner 
I Sccuritias and Exchange Cocsilsslon 
500 N. Capitol Street 

i Hashlngton, D. C. 20549 • ^ 

} . . • • 

> Dear Coiznissibner Ovens: ( 

' Cenaission yesterday nornlng, and in 

i ZlxT . appreciate the opportunity to 

outline .0 Che Co.-ouission what the Exchanga is doing to iaplecuint 
, coupetitive rates on orders e:<ceedins $500,000. 

I Before such a change can be xaade it Is necessary to intend Article XV 
, Exc..an 3 e Coztstitucion dealing with "Cennisslons and Service 

Cnarfics. x.rticle ;Ci ox the Exchange Constitution contains the pro- 

i to JhG Governors crest follow in proposing ar.enduants 

I to tl.c ConsciLu».ion. A=tcndc:.ants to the Constitution can only be 
approved or disapproved by the Exchange inaxbcrship. 

i Constitution provides that every proposed anendraent 

i if iL '‘•‘^st be presented in writing at a regular meeting 

. of the Board or at a Special Jleeting called expressly for receiving it. 

, Upon presentation, the proposed aacndaenc cust be laid upon the table 
or at least two weeks. After Che niniatet two week posting period, 

the Board of Governors nay approve the aiacndmenc and subalt it to the 
■ necibor.ship for n votc^ 
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Article XX also provide* that tha tiae for bailotins shall expire at 
the end of two weeks followins approval and subaission of the proposed 
cneridncnt by tha Board of CovernorSt unless at the end of the two week 
period less than a xcajority of the then ncrabers have participeted in 
the balloting. 

Accordingly, a ninicvsi period of four weeks , is required, assualng 
fiscibefship approval, to easend the Exchange Constitution. In addition. 
Exchange llulc 2b provides that in the case of atsenoDents to Article XV 
of tha Constitution "the text of such axscndcient shall be posted on the 
bulletin board, distributed to the casbership and publicly announced 
at least 30 days before action thereon is taken by the Board of 
Governors." In other words. Rule 26 has the effect of extending the 
Dlninuru posting period for axsndcent to the corsnission Article of the 
Constitution to 30 days rather than the two weeks required for amend- 
KCnts to other Articles of the Constitution. 

The timetable which we have been following, as explained to. the 
Cossnission at the c^ecihg yesterday corning, calls for a series of 
cectings to be held with various groups dealing with aspects of the 
problems which have been raised in connection with the new structure 
of cosmiission rates which will coca into being with the cstcblishmsnt 
of; competitive commission rates, A ssctlng vas held yesterday with 
;re?rcsentativas frem the operational side of the business, and meetings 
were held today with counsel on the legal questions which have been 
raised. 


A eseting is to be held on lntra-aesd>er ‘rates in view of the Cosciiss ion's 
letter of llsrch 2, which we received last h'ednesday, notifying the 
Exchange that it expected that fixed intra-cicmbcr rates above the 
$500,000 level would also cease to apply, 

A ceetlng of the full Costs and Revenues Cocoittce is scheduled for 
this Thursday, *larch 11, to review the various rccossendations which 
will hopefully be developed as a result of the consideration of the 
various problems which are being explored. 

We rccognite, as the Commission states in its lettet; of March 8, that 
the Exchange will be able to take appropriate intcrprctacivc action 
after as well as before rule changes ore adopted. Koweveri here we 
are dealing with a new structure of ccemission charges which, in effect, 
overturn cornissioa rates and practices which have existed in the 
securities industry for many, many years. In our review we have been 
attempting to visualicc the practices which might arise under a scheme 
of competitive rates. It nay be that some of these practices will be 
Inimical to the public interest and therefore must be addressed by the 
Exchange prior to the implementation of a new conniission structure 
rather than to react to practices after abuses occur. 
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(^c arc not, as has been repeatedly esphasined to the Coxaisslon and 
its staff, proposing that the iaplcncptacioo of eoapctltive rates be 
delayed for the sake of delay. Va do feel, houever, that as thorough 
j an exploration of the problea areas as is possible should be done in 
the shortest possible tine. 


As ve stated at the isectin^ with the Cosaission yesterday, we are 
proposing that a proposed cnendcsent to the Sxch&nge Constitution be 
laid upon the table at the policy ceecing-ox the Board of Governors 
on liarch 18, As you knew, out-of-town cenbers and the three public 
Bi&!3bers of the Board of Governors do not ordinarily attend the weekly 
meetings of the Board and major trncters arc reserved tor the Board at 
the policy meeting held on the third Thursday of the month. 


I Khan the proposed smendaent is laid upon the table at the policy Board 
; meeting on llarch 18, wa also plan to propose that the Board repeal 
Exchange Rale 26 and thereby shorten the posting period froa 30 days 
to two weeks. After the expiration of the minisua two week posting 
I period, we will nove that the Board approve the prooosed siesndaent and 
j submit it to the canbership for balloting. As explained previously, 
the nintoia two week balloting period would expire on Thursday, April 15, 
' if this schedule is adhered to. 


; We have asked the Exchange's counsel, Uilbnnk, Tireed, Hadley and McCloy, 
for its opinion on the legal iispaet of the lest, sentence of your letter 
of llarch 8, 1S71, before any notice is sent to the Exchange esnbership. 

We hope that the Cerpission appreetates that we are working diligently 
on the (Questions raised by the implementation of a schsss of competitive 
1 rates and that the Board of Governors cf the Exchange must, absent • 

. appropriate ccxnr.ission action ur.dejf Section lS(b) of the Securities 
i Exchange Act of 1934, adhere to the requirements of the Exchange Consti- 
tution in effecting changes in cermission rates. 



) 

\ 




* • • w. 

This means that it will not be possible for the Board of Governors, 
acting under .requirements of the Exchange Constitution, to iaiplecent 
cocipatitive- rates on orders exceeding $333,000 prior to April I or 
April 2, but that such races can be made cifactlve as early as, April 16, 
However, since April 16 is a Friday, for operational reasons it would 
I be advisable to make the changa effective on the following Monday, 

April 19. ■ 


t 

j In view of the magnitude of the’ proposed change, the prospect of the 
I continuation of the existing systeu of fixad Rininum commission rates 
for ten additional trading days beyond April % docs not seem unreason- 
able. Whether the Commission's position Is legally correct or not, it 
does not seem that much is accomplished by exposing tho member organi- 
Jzations and the exchanges to potential lawsuits, which may be litigated 
•for years, to accelerate the Implementaticn of conpctitlvc rates on 
;1 larger transactions by a few days. . 


j ' 
I ‘ 


.J 


I 


f 
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We hope that the CcanlsctoM will #gi-ee and advise us that it has no 
objection to the Exchange's tetaiuini; the existing lalnitsiaa cocisiission 
rates through April 16, Laf; ne assure you that Chairman Lasker, 
Vice-Chairiaan DeKunsio apd 1 have every intention of following through 
with this schedule on Msreh 1^, %t the Cocraission approves, 

laty truly yours. 


Kol^rt \h llaack 

Karch 10, 1971 


Mr, Robert W. Haack 
President 

Mew York Stock Exchange 

Eleven Wall Street ' 

Kcu York, Kev York lOOOS 

Dear Mr, Haack: 

This is in reply to your letter of March 9, 1971 In which you respond 
to our letter of March 8 with raspeet to cormission rate structure by 
describing the action whielt the Exchange has taken and proposes to 
take pursuant to various previsions of your constitution to bring aliout 
a modification of Article XV of the constitution ta introduce competi- 
tive coesaission rates on that portion of prders which exceeds $500,000. 

It expresses the vle\/ that all of these procedural steps cannot be 
concluded prior to April 16 or perhaps April 19, . 

If this were an initial proposition which was first called to your 
attention on March 8, we tiould endeavor to accocanodate your concern. 
However, the^ Cosraission's detettiination, following extensive hearings, 
v;as brought to your attention on October 22, 1970 and on February 10, 

1971 you were advised that action should be taken by April 1. Proce- 
dural ateps rcquxi'cd by your constitution could have been initiated 
earlier, but vc arc not attempting to dctcminc the- tinting of the 
procedural steps you take pursuant to your constitution. We do, howevetr, 
adhere to the stacement in our letter of March 8 that the continuation 
of minlctuat cosnalssion rates on portions of orders above $500,000 beyond 
April 2, 1971 would be unreasonable and would be contrary to the Exchange 
Act and we believe that you owe it to your mcinbcrs to so advise them. We 


I 

I i 

it 
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j ^ao 

j ^Ho'^Ln^rrliildly M’pos°lbir'bat‘’Jhr*'” T'’?'' constitution 

i icttor of liarch 8 aro not aUorod ““ 

I outcome. a^cercd oy the tiraino of those steps or their 

I 

I Sincerely, 

!■ • ■ ■ 

FOR THE C0>MISSI0M 


Hugh F, Ojens 
Cooraiss loner 

j 


I 

I 
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STATEMENT BY WILLIAM J. CASEY, CHAIRMAN OF THE 
SECURITIES AND EXGHAXOE COMMISSION, UPON RE- 
LEASE OF THE COMMISSION’S POLICY STATEMENT ON 
THE FUTURE STRUCTURE OF THE SECURITIES 
MARKETS— FEBRUARY 2, 1972 

The Commission is tOiJay issuinj; a policy statement which undertakes to 
speak not only to tiie subjects specified iii the hearings held at the end of 
last year, but also to other still unresolved questions thrashed out in the 
Commission's hearings going back to 19fiS. Indeed, our statement on the 
future structure of the securities markets is the culmination of hearings and 
studies extending over the last decade. Yet, it is a beginning, for it points 
the way for the future, a future in which the securities industry and markets 
will perfoim an even more vital function in the economy of our country’. 
Beyond that, we visualize the role that this industry has performed in our 
economy broadening to all the free economies of the world. In reaching our 
conclusions we tried to preserve that which is good to provide a foundation 
for improvement in the future. 

' The members of the Commission have a remarkable degree of unanimity 
in our view, of what the securities markets should look like in the future 
' and on what the Commission should do to guide and assist in evolving in 
this direction. This statement expresses the unanimous view of all the mem- 
bers of the Commission except that Commissioner Owens takes a different 
t view at one point on the best method of achieving the goals which we all 

i share. All of us fully agree on all the objectives and almost all the means of 

I working toward markets which are public markets, staffed by professionals, 
retaining the confidence of individual investors that their intcrc-sts are not 
neglected, and providing necessary depth and liquidity, by unification and 
by reliance on competition within the market structure, not outside it. 

The policies which tlK-YCommission is adopting in this report focus on 
three paramount objectives. First, wc want to nuke the relationships in tlie 
securities markets and their opcnicion as simple, as direct, and as open as wc 
can. Tlicy have become too complicated with too many transactions structured, 
contrived, and carried out in a particular pia.ce or in an unnatural way or 
without public discolstire — ^sometimes all tlirc*e. The steps spelled out in this 
; report arc designed to put competition to work for the inscstor, to move away 
from reciprocal and rebative practices', to bring trans-ictions into the open 
, and to focus alicntioii wlicrc it should be — on where and how to get the 
j best price for a buyer or seller of securities. Wc believe that investor ronfi- 



deuce m-ill be stfcngthencd as professiofial attentioa is Kcoacentrated on 
finding the best market, pronding information artd judgment for the in- 
vestor, and getting him the best net result, unclouded by considerations 
relating to the rebating, the redircctioa and the recapturing of commissions. 

The second is to adapt the securities markets to growing institutionaliza- 
tion, with its increased tempo and magnitude of tansactkms, while maintain- 
•ng confidence and the participation of the individual investor. This will 
require absorbing more and larger blocks from institutions without creating 
spreads and price gyrations which frighten' the small investor and while 
maintaining the depth and liejuidity which has artacted investors from all 
over the world to our markets. That is the biggest challenge we face. We 
belies'e it can be met by bringing all offers and bids together into a single 
nationwide market system, by making quotations and transactions know-n in 
all parts of the country, by. bringing all market-makers to a central system 
in which they compete under rnles assuring rcsponsibilit)*, by giving the 
public an opportunity to participate in, or by protecting smaller holdings 
from, the discounts and premiums at which large blocks trade. This is a very 
! difficult, technical and sensitive prcblcm. The Gsntmission and the staff will 

work closely with professionals in the securities industry to further evaluate 
and implement these key aspects of the ceiitral market system. 

^ Our third emphasis is on making the professional sers’ice available to 

Livcstors as efficient and economic as possible without diluting standards of 
j service and responsibilit}'. We all believe strongly that the n-jirket s)’stcm of 

I the future should be operated bj' professional brokers and market-makers 

dedicated primarily to sers'ing the public in these capacities. We believe it 
is harmful to public confidence and to the kind of professional responsibilit}’ 

^ which should characterize our securities markets for brokerage firms to have the 

! privilege of exchange membership without the obligation, the responsibility 

■ and primary purpose of sen'ing a sector of the public other than their own 

I affiliates. To this end, the Co.'nmission will use its authorirt’ as promptly as 

I possible to eliminate the rebative and reciprocal practices specified in our 

I report and to eliminate exchange memberships which do not clearly have a 

primary purpose of serving public customers. Commissioner Owens belie\es 
that these objectives require the total prohibition of all transactions by in- 
stitutionally affiliated brokerage firms for their institutional afriliates. The 
other Co.mmission members are not prepared to go that far a', this time. 
All of us believe that the Congress should again review this and other con- 
I flicts of interest to weigh any deficiencic-s in the present method of controlling 

I them by a combination of disclosure and llduci.try obligation against the 

I imjMct of complete separation of fuiKtion on the strength of tl>e industry 

and its sersicc to the public. 

The Commission will act as pioinptly as po.ssibIe to extend competition 
j in commissions and market-making while maintaining the obligation of 

determining suit.'tbility in the sale of securities, encouraging the performance 
' and broad dissemination of investment research and fostering efficiency and 
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STATEMENT OF THE SECURITIES AND EXCHANGE 
COMMISSION ON THE FUTURE STRUCTURE OF THE 

SECURITIES JifARKETS i 

February 2, 1972 

The Commission is issuing this general statement of policy at this time 
so that the Congress, the investing public and the securities industry fully 
understand the Commission's views on the present status of the securities 
markets and the direction in which the public interest requires that they 
evoli'e in the future. 

The Commission has completed a series of hearings and special studies 
extending over a period of three and a half years. The latest set of hearings 
which began on October 12. 1971. dealt primarily with questions related 
to the structure, organization and regulation' of the securities markets. Earlier 
hearings dealt primarily with questions relating to commission rates an 
give-up practices. The Institutional investof Study, submitted to Congr«s 
on March 10, 1971. accumulated extensive data on the burgeoning of inancial 
intermediaries such as banks, mutual funds, pension funds and insurance 
companies, often referred to simply as institutions, and their growing impact 
on the securities markets. Finally, the “Study on Unsafe and Unsound Praic- 
tices of Brokers and Dealers,” mandated by the SIPC legislation and sub* 
mUted to Congress on December 28, 1971, dealt with questions relating 
to the operational efficieoqr and financial responsibility of firms making up 
the broker-dealer community. 

This polics- statement is based on the data and testimony accumulated in 
this entire process of hcarinp and studies. It draws on the Commission s 
anal}’$is of that data, as well os on the experience gained through its j'cais pf 
administering the securities laws. 

The continued strength and iif the American securities markets are 

essential to the economic welfare of all Americans. Wc have the best capital 
market in the world. It attracts investment not only from millions upon 
millions of Americans and the financial institutions responsible for their 
savings but from investqrs in all comers of the world. This attraction comes 
from the depth and liquidity of our markct< from the qualit)’ of the infor- 
mation and research available about our. companies and firom the standards 
of service and responsibility to investors which prevail in our investment 
community. 

Yet disturbing problems have dcseloped.’ Institutions entrusted with rapidly 
increasing amounts of the nation's savings has’c sharply increased the amount 
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of trading they do in the equity markets. Much of thb trading is directed to 
■ markets' u'here it is possible to rebate or redirect commissions and where 
the public is not aware of the prices or the volume involved. Our securities 
markets depend cn public confidence and public participation. In our study 
• on unsafe and unsound practices we haw reported on steps taken to assure 
the public of the financial responsibility of those who serve investors and 
steps recommended to fully utiliie modem technology In effectuating securi- 
ties transactions. 

In this policy' statement we address what can be done now to assure the 
public that market structure is responsive to its needs. The public is entitled 
to disclosure of trading volume and prices in all markets. It is entitled to 
have competition focused on providing the best combination of price, service 
and transaction cost. It is entitled to regulation designed to assure fair, open 
and direct dealing and, to the estent feasible, to maintain price stability and 
market depth. 

The policies set forth, in this statenKnt are designed to deal with the 
following specific problems which have developed in our markets: 

1. With the growing instinitionalization of the market, large blocks 
have come to account for close to 20 peremt of the wliime. The auction 
market and the specialist system have not been able to absorb this 
pressure without the assistance of other dealers. 

2. Widespread attempts to avoid the fixed commission rate or to 
use commission payments as compensation for other seivices unrelated 
to the brokerage function have resulted in a dispersion of trading to 
the point where an investor’s ability to know whether he has obtained 
the best execution of his order is threatened and the potential depth 
and liquidity of the marketplace have been impiaircd. 

5. Reciprocal practices have proliferated to the point where th<^, 
along with restrictions on brokers’ acet-ss to markets, have clouded dis- 
closure and responsibility in the execution of orders for listed securities. 

4. An increasing amount of trading in listed securities is not disclosed 
to the public. 

The policies set forth herein are also designed to preserve and strengthen 
these capabilities which our markets have developed: 

■' 1. The tenurkable ability oi block positioners and other market- 

makers, including some specialists, to handle the large offerings and 
bids which copic from the institution. 

2. The network of securities firms capable of providing needed sctsices 
to- the public and mobilizing capital from all parts of America. 

■ 3. The high standards of fiduciary responsibility with which most 
securities films scrx'c public customers. 

4 . The professional investment research capabilities which have been 
developed to guide investor’s capital on an informed basis and in the 
light of potential risk and" reward. 

In brief, these policies are designed to maintain dcpUi and liciuidlty by 
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eonceotnting trading in a central maricet sjstein in «iikh competing market- 
makers mill generate the best prices, in m-hich comprehenshre disclosure mill 
shorn* how and m'here to obtain the best executions, to m*hich all rjualified 
broker-dealers m*!!! hare-acce^ and in m’hich every investor can have the 
assurance that the professionals acting as his agents will pot his interests 
before theirs. At the satne time, we seek to move towards a structure of rules • 
as to commissions and related matters m*hich will eliminate gimmickry and . 
minimize distortion and indirection in the trading of equity securities. 

As things now stand, me belies'e that fundamental changn in trading 
practices, particularly the institutionalization of trading, and the nature of 
the prevailing commission rate structure have combined to produce fragmen- 
' tation among the components of the marketplace for listed securities. Sim- 

ilarly, the trading of increasingly large blocks of securities has cast doubt on 
tlie abilit)’ of the marketplace to continue to prov'ide the liquidity and price 
continuity m'hich have made oiir markets function, so m-ell. 

In evaluating alternative policies and introducing chan^ the most critical 
task is the designation of objecth’es. In this case, our overall objective is 
j to encourage the desclopmcnt of capital markets m*ith the ability to mobilize 

' capital eircctively and in so doing to allocate resources efficiently, establish 

j • realistic and fair valuation of investments, provide necessary liquidity for 
securities and produce satisfactory investment services and protection for 
those who commit their savings to the securities markets, in whatever form. 
We believe these objectives can be attained by reliance on economic incentives 
I and market mechanisms, consistent m-iih our national policy of favoring free 

j and open competition, except in those specific instances where the regulator’s 

j duty to -protect the public dictates a limited departure from free market 

principles. 

A CENTRAL MARKET SYSTEM 

In order to maximize’ the depth and liquidity* of our markets, so that 
securities can be bought and sold at reasonably continuous and stable prices, 

' and to ensure that each invc*stor will receive the best ossible execution of 

, his order, regardless of where it originates, it is general .y agreed that action 

' must be taken to create a single central market system for listed securities.- 

! The Commission in its letter trahsiiiitting the Institution.il Investor Study to 

Congress called for a central market system with open access by all qualified 
i brokers and market-makers. This represented sometliing of a shilt in the 

! historic position of the' Commission, which over many years, extending from 

* before World War II to at least the Special Study Report of 1963, tended 

I to favor competing but separate markets. This shift resulted from tcchnologi- 

* cal dcvelopntents which made it possible to tie markets together so that one 

j could foster comi'c-tition within a central nurket rather than among separate 

competing markets and also from the need to strengthen the existing market 
structure, including increased markct-m.tking capacity within lire structure, 
in order to cope with the pressures created by the growth of institutions and 
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' the volume of theif trading. Thi* central market sjrstem must be one which 

will aUract and reflect all bids, offers and market-making activity in order to 
: ' maintain maximum liquidity and depth. 

The . term "central market $)”Stem” refers to a system of communications 
by which the various elements of the marketplace, be they exchanges or owr- 
thc<ounter markets, are tied together. It also includes a set of rules gos'erning 
' the relationships which will prevail among market participants. To mandate 

^ the formation of a central market syttem. is.not to choose between an auction 

market and a dealer market. Both have ai? essential function and both must 
be put to work together and not separately in the new system. 

Doing this should achieve the twin <rf»jcctives r;f centralizing ail buying 
and selling interest and maximizing market-nuking capacity. While the Com- 
mission believes it is important that a tandem central market system also 
e»trfve for unlisted securities, and recognizes that significant strides arc being 
made in this direction through NASDAQ, this report will concern itself only 
with such a system for lisicd securities. Wc nonetheless note our satisfaction 
I with the manner in which the NASDAQ communications system has been 

' ■ operating and interul to continue to mooitw its operations and dci'clopment 

in order to determine whether any modifications may be necessary as the 
evolution of a central market sj’stem progresses. 

The national market in listed securities is presently divided betw'een slock 
j exchanges Md the third matket. with a. relatively insignificant amount of 

trading occurring directly between , investors without any intermediation.. A 
central markc-t system would internalize within that system, and make visible 
to the investing public, the coinpetition which now takes place among the' 
separate exchange nurkets and between all of Ihein and the third market. 
The competition which now exists it not alwa)rs focused on the best brokerage 
I services obtainable but is often based as well on the ability to divert part of 

the commission involved in a transaction to the interests of those who initiate 
•it and which are not necessarily the same as those of the beneficial parties 
involved. The trades resulting from this competition and the arrangements 
' it spawns are not always publicly disclosed. 

The central market system we look tow.ards should be designed not only 
1 to strengthen competition but to make its operation direct and comprehensible 

I and its results fully public. It would entail, among- otirer things', the follow- 

I ing elements: 

1. Implementation of a nationwide disclosure or market information 
system to make universally available price and volume in all markets 
and quotations from all ina.rkct imkcrs. 

2 . Elimination of artificial impediments, created by exchange rules or 
otherwise, to dealing in the best available market. 

I 3. Establishment of terms and conditions upon which any qualified 

broker-dealer can attain access to. all excliangcs. (Progress in this 
I direction lias already been achieved by a provision for a *10 percent 

] discount from prescribed commission .rales for brokers who are not 
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9I dir NVSE. ExpefimMtstion with dib access provision maj 
lead to further proposes for greater access.) 

4 . Inte|;ration of tliitd market firms into the cmtiai market system bjr 
mdudinf them in d« disclosiue system (es-cn though mitially they 
oould report priiKipal trades on a net hasis n-hile exchange trades do 
not gii-e effect to commissions) and making them subject to appropriate 
market resporuifitlitiet and other regulatory re()uircinents commensurate 
with the benefits they may Kalirc. 

Before discussing these elctrants in nwte detail, two other matters related 
to des'clopmcnt of the system are neteskwthy. As the system evolves towards 
general access to exchange facilities it may, depending uprw the ruturc of 
such access, become appropriate to prov ide for compensation to seat holders 
who invested in their scats with the reasonable expectation that such access 
w-ould remain strictly limited. This could be done by means of a transaction 
surcharge or some form of tax relief, as the Department of Justice has sug- 
gested in its statement recently filed with the Commission. Furthermore, as 
the central paarket system evolves, changes may tc desirable in the nature 
and function of the Mlf>ieguUtory organizations. We anticipate that during 
the ileveiopmental stages the self-regulatory orgattizations will make changes 
appropriate to the ne*’ systenv It ii not necessary, howeser, to attempt to 
design at Ihii time a seii-regulatory structure for a system, the outlines of. 
whiA are still not sharply denned, 

A Comprehensive Disrlosurt 

As indicated above, an essential step toward formation of a central market 
^tem is to make information on prices, volume' and quotes for all s^ritics 
in all market! available to all mvessors. to that buyers and sellers of securities, 
wherever located, can make informed investment decisions and not pay more 
than the lowest price at which someone is willing to sell nor sell for less 
than the highest price a buyer is prepared to offer. Such a communications 
system would thus serve to link the now scattered markets for listed scairitics. 

Actions lon'ards establishing such a system has already been initiated by 
a working committer formed by tlie industry for this purpose. It is expected 
to progress rapidly, assuming that the heterogeneous components of the se- 
curities industry continue to demonstrate a homogeneous resolve. The com- 
mittee has met to discuss alternative approaches and recently gave the Com- 
mission a progress rci'ort on its initial deliberations. ‘The Commission will 
monitor the progress of the committte (and its expanded successor discussed 
below) acthxly to ensure that the common goal is attained as swiftly as 
possible. 

To the ciaent the ccotmunicaiiwis system will contain substantially real 
tunc information on quotations and completed transactions, existing rules 
must be broadened and reshaped to protect the public against any manipulative 
abuses, such as certain kiisilb of short selling, 10 mliiih such systems may be 
subject. Technological means must he found to bring logger promptly 
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tnnsartioiul information from all markets jumJ. if feasible, to present it on 
a single tape. Because of icftibility problems, it may be desirable to develop 
instead a tape for verj’ actively trad^ securities and to supplement it for less 
actively traded securities with a separate tape or a recall s)'stcm which would 
provide data on last sale, cumulatn'o volume and current quotes. Ahemativcly, 
a tape might be developed which «‘Ould contain o// desired information but 
«^ich could be viewed on a selective, though teal time, basis. 

In addition to developing a composite transactional tape, steps must be 
taken to implement a composite quotation system. The technology and hard- 
ware for such a S)'Stem arc said to be availdBcvaoid’ any remaining- regulatory 
problems should be promptly worked ou: so that the sj’stcm can attain its 
objective of providing quotations «'hich arc truly comparable, notwithstand- 
ing the different assumptions en which they nuy be based. 

The Commission plans to work in conjunction w'ith the industry’s’ com- 
mittee to take all appropriate steps to achieve the foregoing as expeditiously 
as practicable. 

As a concrete preliminary step the Commission will promptly promulgate 
rules under Section 17(a) of the Exchange Act to require that by the end 
of each day (or more frequently if feasible) price and volume information 
on each listed security be cotlecied by each stock exchange and, in the case 
of third market trading, be reported by broker-dealers to and be collected 
by the NASD, under appropriate procedures and safeguards. Such rult-s would 
provide for release of the data by the end of each day to the public news 
media including newspapers and, when' feasible, to the composite or com- 
bined ticker or recall system and automated selective display system referred 
to previously. This will make it possibie for investors to know aggregate 
trading volume and price (ranges in a particular listed security in all markets 
in which it is traded. It is hoped that the media will cooperate with the 
Commission and the self-rcgpistory organizations to modify present reporting 
methods to include this additional information. In any event, this information 
will be made publicly available as soon as possible, and the Commission 
looks forward to substantial progress toward the • formation qf a real time 
comprehensive market disclosure system before the end of the year. 

Rules for Competing Maykei-Makers 

A central market system, primarily through its communications network, 
can maximize tlie opportunity for public orders to match each other and be 
executed in classic auction nurket fashion. In addition, such a system can 
greatly increase the depth and liquidity of the nurkctplacc by maximizing 
market making capacity; that is, the ability and' willingness of dealers, in- 
cluding .specialists, market-makers and bloik positioning firms, to buy and 
sell securities for their own .-Kcotints on occasions when the other side of a 
public order is not readily avail,ibie. This can be done by encouraging all 
such dealers to compete actively within the systenr, without any artificial 
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icstnints betmten cotnpbnent markets, to proride the necessary baying or 

sdling powr on such occasions. . 

It must be recognized that when market professionals are permitted to 
deal for their o»n accoaiits with the public, prophylactic rules are r^i^ 
to avoid overreaching and other abuses. Similarly, as a condition of allowmg 
professionals the right to represent and deal with the public in the markrt 
system, these professionals should be prepared to assume certain responsi- 
bilities in respect of the liquidity and orderliness of the markrt. _ 

The Commission believes that the liquidity needs of individual and in- 
stitutional investors can best be proxrded by policies fostering the develop 
ment of competition among dealers who are specialists, mar ^-ma ^ 
block positioners. Such competition will mitigate the very difficult problem 
which now xists of developing and enforcing rules designed not on y o 
prevent specialists from abusing their privileged position, but also to motivate 
them to perfonn satisfactorily under widely differing circumstanc« and m 
the light of varying risks and pressures. Nevertheless, the Commission 
nizes that certain rules must be applicable to the competing specialists, third 
market maker and block positioning firms that will be the heart of the cen- 
tral market system. Such rules will be necessary for three reasons. First, not 
all listed securities have the trading \-oliJme and investor interest necessary to 
provide effective competition among market-makers (« very large proportion 
of listed securities trade fewer than, say, 1,000 shares a day). 
with the presence of competing roarkct-rnakeis. minimum standards arc need 
to assure that competition will exist in fact, not just in appearance. Third, 
it has long been recognized ihat the regulatory and self-rcpiatory bodies 
must help assure that such nurket-makers do not take unfair advantage of 
. public investors. 

Siich rules and responsibilities can best be specified in detail by another 
working group fomied for this purpose. This group will deal with problems . 
such as the following: 

1. How can we assure that trading by dealers is stabilizing rather 
than destabilizing in nature? Can this be controlled' by standards more 
meaningful than the "lick test", including, for example, a daily net 
balance test? 

2. To what extent, if any. should there be modifications of the exist- 
ing system under which specialists arc both obligated and limited to mak- 
ing markets in a specified group of securities, while block positioners 
endeavor ,lo provide a market for almost any security in w-hich an | 

. institutional customer has a buying or selling interest, and third m.irkct 
makers perform in a nyanner somewhere in iK-lwccn? To the extent that 
this difference in functions is p'fcsent-d, what rules arc appropriate in | 
connection with c.ich such function? 

3. What .standards of financial soundness should be applied to market- 
makers in rc.iltion to the nunJier and the size of the markets they niain- 
lain as well as to whether or not they carry customers’ accounts? 
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4. Who should haw access to information about limit orders and 
are any restrictions necessary or dcsiraUc on dealings between specialists 
or other market-makers and institutions? It is the Commission's present 
view that (a) competing market-makers should have access to the book 
(or books), althmtgh this might require that it be made public, and 
(£) tlie ability to deal directly with institutions contributes substantially i 

to a market-maker's abiltiy to find demand and supply (increasing his 
willingness to take positions and thus improving liquidity), and the 
presence of competing market-roakets ;^mild reduce the likelihood of 
the abuses which gave rise to the exiking restrictions on such dealings. . 

General 

We have not attempted at this time to decide certain questions which, in 
our view, can appropriately b; resolved only when the central market system 
has es'olved further. These include such matters as whether trading in listed 
securities should bb restricted to that market system, and whether institutions 
should be required to limit their transactions in listed securities so that 
market system rather than doing business directly with each other. 

Block Trading 

Much concern has bwn expressed about the market impact of the manner 
in which institutions acquire and dispose of large positions in listed stocks. 

The ever-increasing proportion of trading in listed securities accounted for 

by blocks has taxed the capacity and willingness of specialists, as well as 

other market makers, to absorb hirge blocks. While the Institutional Investor 

Study found that on an overall basis and over extended periods of time — 

usually about a month — institutional trading did not lead to instability in I 

the market, it appears that such instability does occur frequently in the short 

run. Tlie im|xict of institutional trading in particular instances may thus be ' 

felt by the markets in general and public investors in particular through 

substantial fluctuations in the value of their holdings, whether as individuals 

or through pools of invested capital. 

It is in the interest of all concerned, including investors of all sizes, 
corporate issuers and broker-dealers, that institutional trading not be permitted 
to depnVe our capital markets of their basic liquidity and orderliness. A 
relatively sntall number of brokerage firms specializing in bloik trans.ictions 
have to date jwrformed a, rem.trkable service in maintaining liquidity for large 
blocks and minimizing their impact on the public, marketplace, but there can 
be no assurance that they will continue 'to do so. We have been told that 
lowering the level at which commission rales arc subject to negotiation would 
deprive the blrKk firms of some of the commission "cushion" they employ 
to reduce their rjsk of loss on blocks they temjrorarily take into inventory to j 
facilitate block tfadcs. Tlieir ability to handle large blocks would thus' be 
diminished, which wotdd result in ktrger discounts and premiums in the 
movement of large Mocks, Accordingly,' ways must be found to ensure that 
these disruptions in lire manner in which securities are priced in the inarket- 
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pike aie mintoiicd. .t kart to Ihe eateirt they «ie a result rf 
PSL^es and not ia response lo kifornutioo generally available to public 

“T^ range of approaches has been soggerted. ^ 

b directed at decreasing the. volume of block trading by un^i 

Utions oh the ability of institutions to change ^itkms. « 

and block positioners to assist institutions to chan^ position^ "P'JJy “ 

oimstances Vhere the nurket impact is likely to be sesxm AneJ^ of 

proposal would accept the possibility of greater pr« “ V 

Unlock trading and would focus oh finding , 

to participate in the block premiums or discounts. A “‘"jf jPf , 

tion would recognize the fundamenully different nature o <x • 

as dbtinguished from normal retail auction transactions ana. * 

of avoidbig retail market price fiuctuations, would accord them 

ment. For example, blacks might be <rossed and i^rted on a tape b^n 

interfaced with the retail auction process; that is. limit orders on the spectal- 

bt's book woud not participate at all. 

The foregoing proposals all raise very difficult questions ^ ' 
competing theories as to the kinds of markets 

We would be reluctant to see any restriction on the liquidity of ^ • 

Vet the cost of such liquidity may be greater price 
price fluctuations, springing from the desire on tte prt o m . 
have instant liquidity, are to affect the value of individual ding^ d.r«t > 
or in pools, perhaps the public should have the opportunity to 
duLntT ind premium*. It also may be thrt requiring 
to reflect the size of their holding (through haircuts) in valuing their port 
fedios would result in a better balance between the propensity to «:cu«m.late 
Urge blocks and the expectiiiop of instant liquidity. Better rules, proc ur 
«if incentive* for positioning and redistributing large blocks may contribute 

to the resolution of these difficult problems. . . j 

An additional working group will be created to study and recon^n 
nilc* needed to improve the handling of large Wocla. Reports the r^ 
spective merits of the various approaches, and related proposals for imp 
rnenUtion. will then receive thorough consideration by the Ommission. whtc 
will consider both the problems arid the wggested changes in Uic context ot 
the central market system that will be evolving. 

QUALITY' OF SERVICE TO THE INVESTOR 
Section 2 .of tfie Sccurities Exchange Act of 19M states that "transactions 
in securities as commonly conducted upon securities exchanges an o\cr- c- 
counter markets are affcacd with a iwtiooal public interest '. Just m smely 
the brokers and dealers who exeailc such transactions arc so affected, -nicy 
are entrusted with money and securities belonging to investors of all sizes, 
including tliose whose savings arc invested indirectly through large pools o 
funds. It is tlicreforc crucial that these brokers and dealers conduct their 
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activities ia a manner oomistcnt wWi the high standards imposed upon them 
bjr' the Act and the needs and expectations of the investing public. 

An important step torvard elimiiuting the many discredited practices which 
caused icoitccra about the ability and willingness of some members of the 
brolcer'dealer community to live up to such standards was the issuance of 
the Commissions* recently released study of unsafe and unsound practices, 
referred to above. Of equal importaiKc are questions as to the kinds of 
entities which should be permitted to act as broker-dealers, the kinds of 
activi'ics in which they should be permitted to engage, the manner in which 
charges for their services should be determined and the form which payment 
of such charges duMild take. All of these issues must be resolved so as to 
insure that the public can be confident of dealing with an even stronger 
broker-dealer community capable of rclbbly performing the services its cus- 
tomers have a right to expect for charges that are fair to all concerned. 

In evaluating policy on these matters, there are several critical elements to 
keep in mind. One is that what is being bought and sold is a personal serv- 
ice — increasingly, we hope, a professional personal service. A recommendation 
to buy or sell a securit)' and the execution of most orders of any size require 
critical elements of responsibility, judgment, skill, experience, knowledge of 
people and markets, information and resnreh relating to the security. Much 
of the effort of the industry aiid the Commission over past years has been 
to improve the standards ©f responsibility and professionalism with which 
brokerage sen-ice is made av-aiiable. Potoitial savings in the cost of this serv- 
ice ate quite small in relation to the amount at stake, well under a penny on 
a dollar in most cases. We have obsen-ed that the cost of. this scnice is 
frequently considerably loa-er in relation to commissions prevailing in con- 
nection with, other forms of investment. We doubt that slock market com- 
missions are significantly higher than any other investment commission, par- 
ticularly when weighcyl in the light of the number and the complexity of the 
elements entering into a sound investment decision and a satisfactory execu- 
tion with respect to equity securities. 

This is not to say that it is not desirable that transaction costs be reduced 
I or that it will, not be possible to reduce them. \Vc are hopeful that steps 

I to be taken on competitive rates and on the creation of a modernized nalion- 

• wide securities transfer system will result in lower transaction costs. But we 
would be concerned if reduced transaaion costs wetfc accomplished at the 
I price of deterioration in standards of service and responsibility, or if ap- 

i parent reductions in commissions result in higher transaction costs owing to 

increased spreads and fluctuations, or if investment inanagcis made visible 
commission cost an exclusive criterion in deciding where to place their exe- 
cutions and ignored, through carelessness or fear of criticism, the elements 
of skill, knowledge, judgment attd advice. The remaining sections of this 
statement set forth our viess-s on these and related questions. ’ 

Commission Rates • * 

*1110 problems attributable to fixed minimum commission rates on in- 




I stkutional size slock csdoafiC trawactioes lore led to a series of modifia- ■ 

' tkxis in dw f??fwii»sk)o strectuie during die last few yeais. Ecoromies 

of were first ghm recognition in the rate structure on December 5, 

* 1968 when a volume difCOMie was initiated for the portion of orfets exceed- 

I ing 1,000 shares; At dre M"* ** stock exchaiips prohibited so^alled 

customer-directed give*upi, a practice that was producing abuses which it w^ 

I feared might result in dislienges to the verj- existence of minimum commis- 

I sion rates. Also iiitroduced at that time, at the instance of the New' York j 

; Stock Ercchange, were competitively deterroiried rates on very large orders: 

members were permitted to negoriate with institutional customers m respect 
of the poitioii of the conanissioa itself which exceeded Si00,000 on a given 
order. More recently, on April 5. 1971. negotiated rates wwre introduced | 

I into the commission rate structure on the portion of orders exceeding 

$$00,000. 

i Barriers to full patricipation in the central market must be eliminated. 

I It should be understood that wMc the Commission is concerned that the 

les'cl of conrgnissioos be reasoaable in all transactions — and particularly in 
institutional transactions where the difiiculties with fixed commissions are 
I most acute — obtaining the best brokerage services, not merely the amount 

I of the commission, must be the tutimate criterion. Our concern witli the fixed 

minimum commission, therefore, is not only with the les-el of the rate- 
structure but with ifs side ericas as well. Of th^ perhaps the most important 
are the following: 

(a) Dispersion or . trading in listed securities. 

(b) Reciproiral practices o: various kinds. | 

j (c) Increasing pressure for exchange membership by institutions. 

} Fixed minimum commissions, at .least cn institutional size orders, may I 

1 well make it S’cry dhocult, if cot impossiWe, to create. the central market 

sjstem we enyision. This is true because certain markets and market makers , 

j are vcr>- likely to choose to stay ou»ide the system in order to compete in 

service charges as well as in execution, as the third market docs, or in order 
I to compete, at cenain regional exchanges do, for institutional business by 

j diiealy or indirertly providing insrinitionf with rebates of commissions. ^ 

I The fixed minimum caTunission, as pointed out below, cither creates or 

! exacerbates the problem of institutional membership. If compaitivc com- 

1 mission rates were introduced on most institutional size orders, it appears • 

j tliat most institutions would no longer be interested- in membership, except , 

to the extent that some would wish to engage in the general public brcJterage 
business, w’hkh would contribute Kttced capital strength to' the indust^'..^'c. 
must bcaf-lajclad. however, that we a re dealing w i th an industry w hich has ! 

operated under fixed commission jMt for a y«yj[wg_ti.m«^^ is necessary j 

tcTnicasure^ihe ericct o^ompetttivc!|' determined commissions very carefully j 

on a step by step basts. Also, as noted above, the major thrust of broker-dealer j 

reforrn siiould be toward urgraJinc sundards of acrvice to the public, includ- 
-iog 'th e provision ~of^a<iff|uat<L.inform atiun. a dvice, care and responsibility. 
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Anv chanses in the conunissioo sti^w 
"ThTirincipal ariTnSSt-TS FaTSF jT «.d n.inimum 
severe decline in the r«enuc of the securities industr> ’ 

'if conip^fitivc-gfcs w«c_jujacay Jgiro d ^ ^ ^ . «» , 

In view of the industiy s r«col finincial crisis and the ^tantial stars t 
remain, the possibility of this occurrenvc is a powerful argunrwnt 
precipitous movement to competitive commissions. This would not. however, 
rule out movim; towards competitive rates, at least on large orders, at a meas^ 
ured, deliberat; pace. Given time and a sense of direction, the mdustrj' should 

be able to adjust to this change. 

The Commission has cooperated with the NYSE in develt^ing * P^°S“™ 
to monitor orders which are subjea to competitively determined rates. Da 
received to date indicate that there have been substantul reductions ip rom 
piissions on the portions of orders e^ceding the $5^,000 
also suggest that in determining the commission on the overage tlie parti« 
take inm account the overall sise of the order and the amount of commissio 

attributable to the fixed rate portion of the order. u • 

The Comnsission is in the process of conducting an inquiry into the impart 
of competitively detennined rates on fhe markets and market participants. 
While we have nude no final judgment as to the breakpoint at which rom- 
petitive rates should commence, we believe that at least on large irwtitutional 
orders the problems engendered by fixed minimum rates 
by a process of phasing in competitivciy determined rates. The Commission 
is aw-are that further reductions jii the breakpoint might have a more sev^erc 
impart on the income of certain kinds of member firms, on the services they 
provide, on their role in the capital markets, including the distribution of 
securities, and on the desires of institutions and ‘bcir minagm to 
commissions or otherwise use them for their benefit. Indeed; « will be 
discussed liter, the Commission believes that clarification may be necessary 
in the concept of what services tr.ay be paid for by customers by means of 

commission dollars, both compaiiivclydeicjmined and tixcd. 

Nevertheless, we have determined that a reduction in the breakpoint to 
$300,000 should take effect in April. 1972, after a year’s experience with 
competitive rates on that portion of an order exceeding $500,000. As noted 
above, we have also determined to move toward the point at which com- 
mission rates on all orders of institutional size will be. at least in part, 
subject to competitive rates. The Cor.tmi.«ion will, of course, continue to 
observe the experience under the $500,000 level in considering the timing 

connection with the subjea of cOnimission rales it nuy be ^©d that 
any rate stricture is ultimately based upon tlw cost characteristics of the 
service being paid for. As stated above, it is to be hoped, and we are opti- 
mistic. that' current efforts to streamline the clearance function, especially 
through reduction of the movement of paper in the slock transfer process, 
will result in significantly lower costs. Similarly, future technological applKa- 
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dons nuy make h possible to automate the execution function as the 
NYSE's experiment uith autonuted round lot execution is an encouraging 
step in this direction, 

t 

Research and Suitabilit}' 

There can be little doubt that the general availability of information con* ^ 

cerning virtually every aspect of the operatioas and prospects of corporate , 

issuers has been one of the most important elements which has distinguished i 

the American capital markets frexn all others and which has contributed to 
their phenonicrul growth. Further it is the prrxcss broadly referred to as 
"investment research” which has contributed signiiicantly to unearthing much , 

of this corporate information and sifting, digesting aiul transmitting it in 
meaningful form so that it may serve as the basis for market decisions by 
investors. 

It is, therefore, the Commission's premise that broad-based securities re- 
search and its promptt and fair dissemination to large and small investors is 
indispensable to an eliicicnt system of securities markets. We believe that 
a broker is obliged to communicate any materia! changes in his prior invest- 
ment advice arising from subsequent research he may do to all custcOTcrs 
whom he knows have purchased and may be holding shares on the basis of 
his earlier advice, at least under ciratmsiances where to do so would not , 
impose an unreasonable hardship oa the broker. i 

It is also essential that, regardless of what level of competitis’cly determined j 
commission rates may be determined to be appropriate, the viabili^ of the 
process by which research is produced and disseminated not be impaired. I 

Presently, many institutions compensate brokers for research by allocation j 

j of commission business. If fixed minimum commissions were no longer to ' 

I be applicable to institutional size transactions, an "unbundling” process might i 

result so that some brokers would charge separate fees for seiA-iccs such as ! 

j execution, research and the like. Nwertheless. brokers who do in-depth re- ! 

' search might prefer to charge higher commissions than other brokers whose j 

1 research activity is narrower in scope or of lesser quality or value. Concern 

I has been voiced that under such circumstances institutional managers charged 

i with a fiduci.iry duty would be reluctant to pay a higher commission, rate i 
which refected research. The Coaimissior. believes that they siiould not be. 

In our cpinioij, the providing of irtvestment research is a fundamental element j 

of the broker.ige function tor which ihe bona tide expenditure of the bene- ; 

ficiary's fund.s is completely appropriate, whether in the form of higher 
commissions or outright cash p.tyn'.cms.' It should be disclosed to investors j 

that their money manager is willing to exercise discretion in seeking the best j 

infornt.ttion ani research available and does not consider that there is an obli- j 

gatinn to get the cheapest execution regardless of qualitative consideration. 

It should of course be expected that managers paying brokers for research 
with their bc-neficiaries" commissiiws or other funds would stand ready to ! 
demonstrate that such expenditures were bona fide. . , 
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Gmccm has also been expressed (hat under an unbundled rate system 
many small investors nxMild seek to obtain the lowest rates available and 
would lose the benetit of basic research now paid for by the minimum com- 
. mission. In this rejjard, the Commission nashes to emphasize that a brokcr- 
de«,lj;r will net b?; rcliesx-d of his obligation to his customer with respect 
to the "suitability” of a securities transaction. 

It should be noted that the suitability rules are cast in ternis of the needs 
of the custonKrr based on information he furnishes to the broker. Unarticu- 
lated but implicit in such rules is also the broker's obligation to obtain 
current basic information regarding the security and then to make an evalu- 
ation as to the suitabilit}* of a recornmendation for a particular customer in 
view of both the information concerning the security and the customer’s 
needs. 

The Commission recognizes that some customers skTll independently de- 
termine to purchase or sell spted/ic securities and will not request or desire 
the advice of a broker and that in these circumstances it is impractical to 
I require rigid adherence to the suitabilit}' rules. Even in such cases, howex'cr, 

I the broker would appear to be obliged to reveal to the customer information 

known to him about the security which might reasonably be expected to 
I affect the customers decision, apart from his other duties under applicable 

j provisions of the securities laws. 

j Vigorous enforcement of the standards of suitability discussed abore would 

! thus mean that as competitive commission rates are introduced the basic 

I execution charge which would evolve would include the provision of re- 

j search services to the extent necessary to comply with these .standards. 

1 

I Reciprocal Portfolio Brokerage for Sales of Investment Company Shares 

j The Commission and other persons interested in the securities industry 

j have a number of }'ears bc-en seriously concerned about the widespread prac- 

I tice of investment company managers using portfolio brokerage of mutual 

I funds to reward broker-dealers for sales of fund shares. This practice was 

j examined by the Commission in its Special Study of Securities Markets 

i (1963), its Report on the Public Policy Impilcations of Investment Company 

j Growth ( 1966) and the Institutional Investor Study. Several committees of 

i ihe NASD h.ave also addressed themsdves to this practice. 

The regulatory problems related to the reciprocal use of portfolio broker- 
^ age, as noted in tliese studies, 'are at least fivefold. FirsJ, tl>c practice con- 

. tains the danger' that the retail seller of a mutual fund will be unduly 

influenced to base his rccon^mcndation to his customer on the amount of 
I ' additional rewards he receives in terms of portfolio brokerage commissions 
j rather than upon the investment nreJs of his customers. In fact, industr}- 

I leaders have found that this danger is very- real in the case of other rewards 

that arc given, over and above the ordinary fund dealer concession. Tlicy 
have foiinJ tliis to be true even where this additional source of dealer com^ 
pensjtion is disclosed to the customer. These abuses have led the NASD, to 




j limit or prohibit certain kinds of siipplomeolary rewards in its Special Deals 

I Interpretation. 

i Second, fund managers may be tempted to engage in various types of 

1 improper portfolio practices at the expense of fund shareholders. The com- 

i petithre need to allocate portfolio brokerage coounissiom to fund scllen 

I may crxeit pressures for frequent sales and puchascs of fund portfolio securi- 

; ties unwarranted by sound investment co.isiderations. Such pressures on fund 

managements may also result in the selection of firms to handle portfolio 
executions that are not necessarily in a' position to obtain the best prices. 

' Third, the Commission’s studies have reiterated the point that this form 

of reciprocity has serious anticompetitive impacts. The use of portfolio brokcr- 
L age to reward dealers who sell investment company shares places small m- 

i vestment companies and complexes, which cannot allocate as much brokerage 

' for sales as larger ones, at a distintt competitive disadvantage because the 

i NASD’s Special Deals Interpretation is not applied to reciprocal brokerage 

but is applied, to prohibit managements from rewrarding fund sellers in 
other w'ays. 

Fourth, we believe that the cost of selling and purchasing mutual fund 
' shares should be borne by the investors who purchase them and thus pre- 
sumably receive the bcncnti of the investment, and not, even in part, by the. 
i existing shareholders of the fund who often derive little or no benefit from 
the -sale of new shares. To impose a portion of the selling cost upon the 
existing shareholders of the fund may violate principles of fairness which 
are at least implict in the Im'cstmenc Company Act. 

Finally, the practice of compensating brtAcr-dcalera for mutual fund sal« 

I by assigning them commission business violates the long- accepted precept in 

* investment company regulation that an investor is entitled to know how much 

was paid , to those who sell him an investment. This practice puts the invest- 
i ment company in the position of issuing a prospectus which purports to 
I ; specify the sales compensation but fails to quantify the additional compen- 
i sation paid to the ajstomcr’r ’brcker-dcaler in the form of commission busi- 
! ness awarded on the basis of success in selling .invc-slmcnt company shares. 

! , The Commission believes it shimld be made clear now that these recipro- 
cal practices must be terminated. When the NASD cojupletes its study of 
‘ what it considers to be a fair load for the sale of investment company shares, 
as required by tlic Imestmenr Company Amendments Act of 1970, it will 
^ be in a position to recommend a sales charge which reflects the full incentive 

! appropriate to such sales and which can be fully and explicitly disclosed 

j to the buyers of such shares. To accomplish this die Commission is sending 

a letter to the NASD setting forth the Commission's views and requesting 
( the NASD to direct its memt^rs to discontinue llie use of reciprocal portfolio 

; brokerage for the sale of investment company shares. If such a response is 

' not worthcoming, the Commissfon will then consider rule-nuking to accom- 

I pUsh thc desired result. 
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Institutional Membership 

The question of institutional membership on national 
is sn cieedindv difficult one. end in dealing ««li it »e tovc ^tak ^ 
the .tonatiee. p»sen«d to ns. It is the Cononsston's finn 
that, as a central market system develops, it sltould in 

of professional brokers and market makers serv.njj investors ' 

iJt of the strain which the ma^-nitude and tempo of the t-ansachons o^ 

financial institutions currently phce.ontthe funTs- 

Uiat institutions should not be permitted to deal through 
established principally to handle tlieir own transactions but should ^ re 
quired to deal through brokers dedicated primarily to ^ 

fiduciary obligations to a broad investing public. Thus, as a g . iJ ■ 
the Commission believes that membership in the central market ® ^ , 

be oi^cn only to those who meet qualifying standards and wto have the ! 
primary purpose of serving the public as brokers or 

We should begin with definitions. The term .nsntut.onal 
has not been clearly defined, with the result that discussion of J.s .ssue. 
both in terms of public policy and in terms of j^erc 
ciding the fundamental question is lodged, has been 

tional fog. For this purpose, we define institutions to include banks, pension 
and other, employee I JTefit funds, investment companies (including their 

advisers) and insurance companies., ti.,. 1 :« first the 

There are several varieties of institutional membership. ^ ^ ^ 

situation which exists on several regional exch^ges in 
creates a subsidiary which does no brokerage business with the public but 
X »».s pXily as a .-ahicl. to obtain «bat« of coo»n.s.. oos to, 
its patents. S«h a sobsidiaty does not actively pattiepate to st«lt eachant 
tr.o»ctioos for its parent. Rather it refers its parents order to oi « J 
. ptosebed by, a reeX of .be N’e.- Yo.lt Stok “L 'Xl 

Lmber of the particular regional esebaose . (a so<alled « ■“* >■ 
The dual member ettccutcs d» transaaion in the pnmmy “ ^ 

using long established access .edmi<,ues fo, sole members of regional tx 
changes, toip, oca.es Co .he subsidian' of .be ios„b...<m 
unrelated transactions. The subsidiary, in turn, rebates all or part of 

*“Ts«on7s£til'Lt.dcd within the concept “f 

is that where an institution establishes or acquires a brokcr-dcalc , 

busLs for the general public and may also execute some traqsatcions for its 

’“There is also .he siluation srbere an existing membrf fitm »' *" 
doc, rredomina„.ly . public b,oke,a.ee b„sinc« but aslo, V »' 

affiliaL and subsidiatics. manages investmim. comp».cs, P™ ”"^ 
ployee beoelit binds and o.he. inslilulional portfol.os, and in 
li,e!eud.h may perfomt btokeage functions fo. tlreso managed funds and 

accounts. 





€ f^ationships cieatcd by ‘o* 

Certain fcgulalory «ist«ce of a stcnctute of 

rtitulionai n«mbe«iiip. ^ Jf, structure «ists. large .nv«tort ; 

Zed minimum commfesu^s. So ^ entitled to obtam ; 

should not. by virtue of theu investors. | 

rebates of commissions m *. investors, and an exception shouU j 

commissions exist, they should ap^J membership, however, pro- 

not be given to a pamcular pe^ ^ indirectly. . 

«des a vehicle for obtaining n greater or lesser 4cg^ 

Second, institutional of exchange membctslup for , 

dep.nJias oa te “ “f »nins »« P““‘' “ 1 

ptivMe puiposB nth" T nsctul on*** I 

Sgenc t,p«itr « i» ti« p«»i“s 

this problem is similar to that ^sc ^ obtaining a reduced 

problem of using exchange exchange facilities for private 

Lmmissioh rate. But the ^ beiie^-e that 

. purposes is broader m scope to firms whose primary 

membership in the l okers or market makers. Stock exchanges 

purpose is to serve the public a . ^,i,ich demands that thj 

lrJ7cctod with an " ‘o„fidence that the exchange markrts 

Kt to maintain and improxe th p assurance th 

,[e operated fairly and m serxing the public, and membership 

a member of an exchange is non-Siliat^ customers should not 

by institutions not predom.n^tly serxmg non ai 

U- permitted to cloud this obi^ivi^ the stated pur- 

Our authority ^ 'a most specifically expressed m 

poses of the Securities Exchange Act . d,e fixing 

^ion 19(b) of such Act -^ich de^s ^ ^rges . . • 

of reasonable rates of commission, interest, listing. 

and . . . similar matters". -mDlox-ed primarily as a vehicle 

Insofar as institutional memberslup P > • P ^^,^tion described 

«„ ruining “ ,“rr;::,“„;;bt«hip undo, ,h»: 

above, it should not be Jlorted • minimum commis- 

stanccs is plainly in conflict wit rivate purposes. We 

• sions and results in exchange P - Jhlch permit the rebate or re- 

believe that such membership an p he eliminated. The 

capture of commissions, directly or of membership. 

Commission intends to act l-^omp , j system, should 

acquires a broker-dealer doing us pennitted. The 

no rc.-ison cither of law or .1^ ^ ^ brokerage business for the public, 

establishment of such a *‘'^ 5 .“*';*^^ -jlal (or the «.curitics industry, 
provides a useful source of permanent capital 
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This oecessarily implies eleminiation of the so<aIled "pafent lest . The ques- 
tion then is whether, assuming that such a subsidiar)- docs business predom- 
inantly with public investors, it should also be aUewed to cx^te ^ trans- 
actions for its parent institution as an incident to that public business. 

^fore discussing this aspect of the second described situation it is useful 
to examine the third situation— that of an existing member firm* doing pre- 
dominantly a public brokerage business and also engaging in money manage- 
ment and performing brokerage for the accounts which it manages. Such 
relationships have long been the practice in the securities industrj', although 
tliey too can result in avoidance of tl>e l5.\ed commission stmemre for certain 
investors. Moreover, if it were to be concluded that it is impoper for a 
member firm to execute transactions for accounts which it manages, it would 
logically follow that it could not execute transactions for its own account 
(except in the performance of market functions, such as those of a specialist, 
block trader or arbitrageur). But it has also long been the practice in the 
securities industry for member firms to execute transactions for their own 
account. In view of the long-standing nature of tliese relationships and prac- 
tices, we believe that a prohibition against a meirdrer firm of an exchange 
executing transactions, either for accounts Which it manages or for its OTn 
aaount, would be a precipitate measure.' the full consequence of which miglit , 
not be foreseeable at this lime- We also believe that those memters of the 
investing public who invest directly rather than through institutions arc in 
need of additional money management services an that the experience mem- 
ber firms have accumulated in the area of money management can be valuable 
in meeting this need. Finally, we think it important that a portion of broker- 
dealer income be based on a more stable source than commission business. 

Returning to the second type of institutional membership, we belics-c that 
JO long as member firms are permitted to transact a portion of tlieir com- 
mission business for their own and managed accounts, it would be inappropri- 
ate to ifopose an absolute restriction prohibiting an affiliate of an institution 
from conducting any commission business on beiialf of its institutional 
affiliate. 

We should elaborate on why the Commission is unable at tliis time to 
reach the conclusion that firms afiiliated with institutions should be flatly 
prohibited from’ executing • transactions for those institutions. We arc con- 
strained by considerations of economic impact and of fairness as between j 
brokerage firiiis created by institutions and brokerage firms which themselves • 
have created institutions. In addition, wc are mindful of the fact that Con- • 
•gross has had occasion to res'iew the investment company broker relation- 
ship and has not abolished it. . 

Congress in 1934 mandated a review by the Commission of whether the 
functions of broker and dealer should be separated, and at that time ^e 
Commission found that, on balance, it should not. Furthermore, in enacting . 

■ the Investment Company 'Act Congress* apparently did not find it ncccssarj' 
that tlic brokerage and investment company functions be completely sep- 







anted. Time aie potential comllicts of hteicsl in ttese tdationships, as 
well as in the bcoker'underwiter ndationship, the monejr manage-underwntet 
relationship and the dealer-monq’ manager relationship. If all of these func- 
tions were to be separated, the capital-raising capability of the industry and 
its abilhy to sme die paUk could be significanty weakened. We therefore 
believe that the ronflkt of interest problem which is inheient in the combina- 
tion of money management and brokerage is a matter to be resolved by 
Congress. Only that body should decide whether or not this potential con- 
flict can continue to be dealt w'ith in the same manner is the other conflicts 
mentioned above, by a combination, of disclosure and enforcement of fiduciary 
obligations, or whether it is sufficiently troublesome to require separation 
of the t«'o functions. 

In view these priiKiples, ue bdiex’e that all exchange members should 
be required to engage in a bona fide pi.\blic brokerage business, except insofar 
as they perform a recognized nurket function such as that of a specialist. 
Precise definition of what constitutes a bona fide public brokerage business 
is a matter on whkh ire will seek the advice of the self-regulatory bodies 
and other interested persons. We believe that concept and its definition also 
warrant the attention of Congress. However, it is our view that any brokerage 
firm whkh is not doing a prcdoininant portion of its brokerage commission 
business for non-affiliated persons should not be considered to be conducting 
a public brekerage business. Predominant ns^ans to us significantly more than 
half. Non-affiliated person's include irrdividual discrelioiury and non-dis- 
cretionary acccMints and the accounts of non-affiliated institutions, but do not 
include institutional patents or investment companies or other institutional, 
funds which are managed under contracts or arrangements whidi give the 
.brokerage firm investment direretion. The Commission will formally request j 
the stock exchanges' to adopt uniform rules restricting membeship to firms I 
whkh do such' a puUk brokerage busifKSs. If any stock exchange does not 
adopt such rules, we will then determine whetlier we should require this ^ 
action or whether wc should request appropriate legislation from Congress. 

This qualification on institutional membership of any kind should ensure i 
that exchange membership is utilized by broker-dealers engaged in a publk 
brokerage business and tlut the opportunity to secure commission rebates is 
circumxribed to the greatest extent .possible, consistent witli minimum dis- 
rupdon in existing methods of doing business. \ 

Uitider the systeni wc have described,- broker-dealers w'ill remain able to 
divcisify their business so that more stable money management income will 
incrcisingly. balance off fluctuating brokerage income, and their brokerage 
customers will not be deprived of their money management experience. On 
die other hand, inititutions will luve an opportunity to diversify by entering ' 
dtc publk brokerage business, thus providing needed new capital in that i 
sector. 

It is also appropriate to note concern has been expressed that direct or 
indirect reciprocal arnngcmcnis may he devised and utilized to avoid the ' 


) 
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thrust of any attempt to control or regulate institutional membership. We 
wfeh to caution those considering this course that if this should occur it is 
our intention to adopt or require the adoption of and to enforce vigorously 
appropriate.rules prohibiting such arrangements. 

In view of the increasing intemationaliatation of securities transactions, it 
is relevant to a discussion of exchange membersliip to consider whether brokets 
conducting a public business but controlled or owned by foreign entities 
should be permitted to barome members of our exchanges. We believe that 
this question sh(Kild be resolved in tlie context of reciprocal access to foreign 
securities exchanges, with the goal of open access under equivalent competi- 
tive conditions for all qualified brokers of all nations. 

ttlPLEMENTATION 

To further develop and carry out the policies outlined in this statement, 
the following steps, among others, appear necessarj’; 

1. The Oxmmission will designate a w’orking committee to continue 
the work of the committee. constituted by the exchanges to study the 
development of the comprehensive market disclosure s>’Stem. It is con- 
templated that this committee .would be made up of the members of the 
existing committee, plus certain additional members, including Commis- 
sion personnel, and that it would present to the Commission within 
90 days of its formation specific , recommendations on the information 
to be disclosed by the system and the technological n^eans for accomplish- 
ing this disclosqre, together with an analysis of the relevant cconoinic 
considerations. Meanwhile, the Commission . will take action to require 
- that all exchanges and third market firms report volume and range of 
prices in all their transactions in listed securities on a daily basis. 

' 2. A working committee will be appointed to study and report on 
the structure, regulation and governance of a central market system, 
including rules to regulate the activities of competing market makers 
and to effectively integrate the over-tlie-counter market in listed securi- 
ties with' the exchange markets. 

3. A working committee will be appointed to study and propose 
necessary and desirable rules to case the Impact and improve the handling 
of large blocks. 

4. Within llic next 9Q days the Commission will act to reduce the 
level at which commission rates arc competitively determined down to 

'$300,000. ■ 

5. The* Commission if writing to the NASD to direct the formulation 
and implementation of rules terminating the practice of placing an in- 
vestment company’s portfolio executions \vlth broker-dealers in con- 
sideration of their sales of that investment company’s shares. 

6. *1116 Commission will promptly request all exchanges to adopt 
rules excluding from membership any organization whose primary func- 
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lion t$ to route ortlcrs for the purpose of rehatinjg or leoipturing com- 
missions, directly or indirectly, in any manner or form. 

7. The Commission will promptly consult with all exchanges and 
other interested persons in order to formulate exchange rules requiring 
that members engage in a brokerage business, ar measured by doing a 
predominant part of their brokerage commission business with non- 
afiiliated customers. These consultations will lead to a futuae determina- 
tion as to whether implementation of this step requires Cbngiessional 
action. • ' 

CONCLUSIOISI 

Tliis Stalcmcnt of Policy reflects the Commission's present evaluation of 
the structure and operation of the securities markets and of the industry 
v.'hich serves those markets. In formulating proposals to deal with the deficien- 
cies that have been obscrs’cd, the Commission recognizes that the fundamental 
objectives 'encompassed by its statutory mandate-^-including the protection of 
investors, fair dealing in securities, (air administration of the self-regulatory 
organizations, the prexention of fraudulent and manipulative acts and prac- 
tices and the promotion of just and equitable pritKiples of trade — may 
require the consideration of a broad range of regulatory alternatives for 
their fulfillment. As the securities markets continue to change, so must the 
Commission continually direct its attention to regulatory alternatives responsive 
to such changes. 

In setting out our view of the directions in m'hich the.industr)' must move, 
we bclicx’e we have outlined the structure of ,a marketplace which will serx'c 
the nation well in the future. Yet we recognize that the task ahead is enormous 
and requires that others join us in our efforts and build upon the foundation • 
we have sought to lay. Despite the labors which achievement of our goals i 
will require, we can take comfort in the knowledge that if we are successful, 
as we believe we will be, the benefits which derive from our joint undertaking 
will be shared by many: the investing public, the securities industry, the 
financial services industry, the multitude of busint-ss enterprises with their 
insatiable appetite for capital and the economy as a whole. 
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COMMISSIONER OVC^’S DISSENTING IN PART: 

I concur in all respects with the stand of my colleagues in the statement 
ON THE FUTURE STRUCTURE OF THE SECURITIES MARKETS CXCCpt that I 
cannot agree with their conclusions regarding institutional membership and ^ 
the related issues of institutional management and brokerage (page 20, 

ct. seq.)- 

Before coming to the precise point of disagreement, I should like to say , 
that under our American system of free enterprise any legally organized 
institution ‘ should be permitted to invest in a broker-dealer subsidiary or 
affiliate and that that entity should be allowed entry to the exchange^ pro- 
vided, of course, that it is adequately capitalized and otherwise qualified I 
further believe, howex'er, and it is'hCre that I disagree with my colleagues, 
that such aftiliated broker-dealer should be required lo do exclusively a 
public business and should be prohibited from engaging in any securities trans- 
actions with its parent or affiliate. The justification or rationale for such 
denial is that securities transactions in such a relationship permit of a rebate 
situation, cither directly or indirectly. The granting of. rebates is, of course, 
always damaging to the integrity of the securities industry and to the wel- 
fare of the general public which it serves; its deleterious effects cannot be , 
cured by prohibiting exchange memberships sought primarily for the purpiose 
of rebating or by requiring that members do a predominant part of their 
listed commission business with non-affiliated customers. Such restrictions, I 
which are those advocated by my colleagues, do not prohibit rebates. They j 
only limit the portion of the members' business which can be done on behalf i 
of institutional affiliates and, thus, in effect, sanction limited rebates. 

The Commission could implement the prohibition I advocate here pur- 
suant , to the- legal authority presently vested in us by Section 19(b) of the ^ 
Securities Exchange Act of J93-I. That section authorizes the Commission, ■ 
following, certain procedures described therein, to alter or supplement the j 
rules of a national securities exchange with respect to, among other matters, | 
the fixing of reasonable rates of commission. Rebating is, by its very delini- , 
tion, a practice which impinges directly upon the effectiveness of the pre- . 
scribed minimum commission rates. 

Not only do I think it is bad for an institution to do business on an j 
exchange tlirough the medium of a broker-dealer affiliate which it controls, j 

* For the purpose of this discussion, institutions will be di-fincd as banks, pension and ! 
other trust funds, insurance cumpanics and investment companies. 
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but on the other side of the coin, I thunk tJut the practice of a broker-dealer 
performing portfolio brd;erage senkes for institutional accounts which it 
manages, ciUier directly or indirectly, should likewise be prohibited. I would 
cot include in this categOT)' individual discretionary accounts or those belong- 
ing to the broker-dealer nrm itsdf or its principals. , ^ 

The difficulty in regard to implementing this prohibition, how’ever, is that 
the giving of rebates is not involved, as 1 see it, and we, consequendy, would 
not have the legal authority to act administratively against this type of opera- 
tion as we do in the case of the institutionally dominated broker-dealers. 1 
wt>uld, therefore, propose that the Conimission formally request the st^ 
exchanges to adopt uniform rules prohibiting nnn$ whkh manage institu- 
tional accounts, from acting as brokers for those same accounts. If the stKk 
exchanges were not willing to adopt such rules, then I would propose th:U 
the Commission petition the Congress to enact legislation to accomplish this 
objective. 


U.ft. OOVIHHWICNT W«IMTH»a omCli l»7« *— 4ST-477 
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March 17, 1972 


Mr. Irving K. Pollack 
Division of Trading and Markets 
Securities and Exchange Comission 
500 North Capitol Street, N. W. 

Washington, D. C. 20549 

Dear Mr, Pollack: 

Pursuant to SEC Rule 17a-8 tinder the Securities Exchange 
Act of - 1934 ,'v 73 are suhnitting herewith three copies of proposed 
anendneiits to Sections (2) and (4) of Article XV of the Exchange 

0OT4S w Xt-XI L> jlOXa V«i>*JuOa^ WckS jL.CkU.O OZi i*nc> CftTiCi 

by our Board at their • ir.eecing on March 16, 1972, -and which v?ill oe 
presented to the Board for subteissien to the aiCtTibership for vote 
on March 30. We, therefore, request your accele^ted considereti 
of these aniencn’.ents and v.'ould appreciate receivin g your 'cements^ 

^00. £ as possxOj><^. . "* ' ~ 

The proposed arencrents would put into effect the chang 
reouGsted in the Comission's Staterent on the Future Structure .0 
Securities Markets of February 2 and >ir. Casey's letter to >5:. Haack 
of February 9.^ • ‘ . * 

' Sincerely, 


I Enc . 

jee; Mr. VJilliani Painter 

Suhe omit too on Ccr.tr.erce 
i .'} and Finance 


; I 

IJl J ( 1 > ‘I ) 


IMPOSED a: •Hi I« DI'ILMT S 3J®SECTI 3 (2). 
• AND CA) CF ARTICLE XV 


Kew langvia^e underscored 


Delete langugage in brackets C 3 . 


(1) Air-cnd Section 2(a) cf Article XV v;hich relates to the 
comnilssion to be charged non-members as follov;s: 

(a) On that portion of an order involving an^ 
amount of (]$500,0003 5300,000 dr less’, 
on business for noTi-members and allied 
members, including joint account trans- 
actions in which any such person is 


interested ! 


* * * 


(2) Amend Section 2(a)(2) of Article XV relating to non- 
member rates on multiple round lot orders as follows: 

(2) On each multiple ro'und lot order for 200 shares 
or more, cenmissiens shall be based upon the amount in- 
volved in the order and shall not be .less than the rates 
•hereinafter specified: 


Amount Involved in the Order 


Minimira Conrnission 


$ lOG-but under $ 2,500 l.M of money involvec>$ 12.00 

$ 2,500-but under $ 20,000 0,9!4 of money involvec-h$ 22.00 

$20,000-but under $ 30,000 0.6% of money iiivolvec-KS 82.00 

$30,000-to and including -0.4% of money involvoc-i-$142 . 00 

£$500,0000 $300,000 • , 

Plus a charge for each round lot of 100 shares v:ithin 
the order as follov.’s: 


First to tenth round lot 
Eleventh round . lot -and above 


$6,00 per round lot 
$4.00 per round lot 


Kotwithstanding the foregoing: 

(i) ".fnen the amount involved in an order. Is less 
than $109, the minimum co.mnission shall be as mutvtally 
agreed. 

(ii) The mini-.rum cc.v.r.iissicn p-ec round lot shall net 
c::cc-::.* t!u .sv,-.;-.!'-- round lac co:.;:::iS‘3ion co..!j>iiLuu in ac- 
cord.race with the provisions of paragraph 2(a)(1). 
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(3) Aircnd Section 2(a)(4) of Article XV relating to the 
^ ^ coiniTiission to be charged non-members with respect, 
stocks selling below $1.00 per share as follows. 

(4) On that portion of. an order involving an 
Wount of r$500,0003 $300^ 100 or less, on stocks 
sellinp belov; $1.00 per sh£ire, commissions snail 
bfbScd upon tho .^ounc involved in d.e order epd 
stall noc be less then the rates hereinafter sp_ci- 
fied: 

Amend Section 2(b) of Article XV relating to intra- 
' ^ member rates for floor brokerage and clearance to 
read as follows; 

(b) On that portion of an order involving an 
amount of (:$500,000]i $300,000 or less, 

'on business for members of the Exchange 
when a principal is not given up, com- 
missions shall be based on the and 

price of shares in ..the order as follov.’s; 

■ . 4r * iSf 

(5) Amend Section 2(e) of Article XV talating to Intra- 
member rates for floor brokerage as follows. 

(c) On that portion of an order involving an 
■ amount of C$500, OOCr.: ^ 00 ^. or less , on _ 
business for members of the Exchange wj en 

be based on the nurober and price of shares 
in the order as follows; 

* * * 
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, (6) Amend Section 2(f) of Article XV to read as follows: 

i (f) Kothv;ithstanding the rates prescribed in 

paragraphs 2(a)(1) and 2(a)(2), when the 
amount involved in an order exceeds 0$5OO^OOOJ 
' $300 >000 the minimum commission to be charged 

pursuant to those paragraphs shall apply to 
i . the maximum number of round lot transactions 

; • involving an aggregate amount not in e:<cess of 

1 C$500,0003 S300:0.00 . The Exchange shall from 

I . • t5.me to time prescribe the procedures to be 

follovjed in computing commissions pursuant 
'• . to this Article. V 

(7) Amend Sectioii 4(c) of Article XV which relates to 
I clearing charges on proprietary transactions as 
follows: • , . 

I . ■■ ■ 

* , 

' (c) Where the purchase or sale is made at one time 

: from a^ single seller or buyer and involves an amount 

I -in excess of C$500>0Q03 $300.000 , the rates specified 
j- above shall apply only with' i*espect to that portion _ 

I of such purchase or sale not in e:<ccss of 

1 • $300; 000 . 
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, , ISarcb 23* 1972 

The Honorable Ivillintn J, Cnsey, Chairman 
Scctiriticj) and K^rchan^e Coranission 
300 Korl;h Capitol Itrect, II.W. 

WaaliitigCoa, D.C. 20549 ; • . 

Dear Clurircjan Casey: 

Wc have yonr letter of March 9 asking that each er.chamje 
begin to draft rule cliangoa to icipleincnt the CoMtjlssion's decision 
that the level at x;hich cor-niMsiou rates nay be negotiated be 
reduced to $300,000 effective in /^prll 1972, 

On March 17 a proposed change in the Exchange** 
Constitution reducing the brc.-ikpoint to $300,000^wa^i £,iibjii£ted to 
[Ir. Irving Pollack pursuant to Costtission Rule 17(a) fi. 

This sctlca was tciV.cn at i:Via Pulit;y pu-otiur *•? rV,.. 
Exchange's Hoard ox Governors on March 10, at v’hich tiixe the Hoard 
filno decided, as reported in the enclosed prese release of that 
date, "...that it will coatiivue to closely monitor the lupact of 
negotiated rates at the $300,001' level as was done at the $.i00,C00 
level. In gxk months follcv.'ing the errectivenoes of the -vSOOjO.OO 
Tucvcl, the lioard ploriH to again revir.i? the levf l. rependin.g v.pon 
the results of tlia .tucnitcring t!at<i at the tlr-*o of that irevicw, the 
Board n£u/ rocc-'^jcnd & change in the level at v..hich coL-jaineion rates 
may be Yiogotinted." 

This action vaio taken in accordance with the tisretuble 
vrh5.ch the Boartl Inteiidr. to follow which nnvJ.;iicns final uctxon by 
the Board of Covernors at its Hcirch 33 r.-eotinr.- end subsilssioii of 
the proposal to the uic-v.’j/cr3hip for ballotin/; to be ccncluaea by 
/.pril 12 . r-sauning a favorable vote of the aicisbcrahip, tlic . tn.tend- 
inont providing for negotiiited rutcu on that portion ox an order* in 
excess of $ 306,000 \.'Ould become effective /.prll 24, i.e, for trans- 
actions cleared beginning llay 1, 
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We hope Chat thlD action and tlractablc is confsistent 
^d.th the Cooiaitiaion's request » as stated in your letter of March 9. 

Your letter of March 9 also asks tlie oxchanscs to "niakc 
any rvilc changes necessary to enable it to comply prcsiptly with 
such (future) rcouauts" for furtiior reductions in the breakpoint. 

We have reviewed whether any such rvilo changes arc necessary and 
concluded that Ulvcy arc not. 

A year ago» prior to Cl'iC adoption of tljo Constitutional 
amendment previdinj: for uorr.otiated rates at the $503»000 level, 
die. liourd of Covornors, v/lth Commicsion acquieacenco, repcalca 
Excharu-je iluio :>b vdiich taiu adopted around 1^56 follov7in:; the lust 
co?.uoi.;sion rune chaii't^ss and required, ivi effect, a lapse or 30 cays 
before the Exchange cade any changes in cor.Tcission rates. 

Under present Constitutioiul procedures (.-.rticle }Ci), an 
amendment to the ^clrniv.e ConVuicutiou muac be li-.id upon the C-ble, 
i;o. nn -.teri, for a uiuir.um period of Lmo ueeks prior to apprava. by 
the Board for 'oalloting by the titiidVerahip. Balloting to .jo open ^ 
for V. rrinimum period of ten days. Aecordingiy, it 'is 
existing proccsi.rires t.o •iwond the )b-: change Oonctitution in 2-; orya, 
i,e. 1/j day:: posting and 10 day:; b:: 11c ting. 

This tine frame does not t;;ke into -tenount the Ccir-aic.Jion' s 
I’ule 17(a.)d :;h>ch recuires three xrecfks notice of any proposed 
cWge.-', nor does it reflect Idle need to r.v;ke coinnission rate ebenges 
cffec’.tlvc St a time. \'hlch accomaiodatcB cicmbc-r firm operations tUiU 
clearing procedures. 

btneeroly. 


Enel. 

rdni'.hLC: ek 


’(Signed). 
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NYSE BOARD ACTION 


ON negotl^hTed fees 


The Board of Governors of the Nex^ York Stock Exchange, Inc. has 
given preliminary approval to a Constitutional amendment which would 
permit comitiissions to be negotiated on portions of orders in excess of 
$300,000, the Big Board announced today. 

At the same time, the Board made the follox-7ing policy • statement : 

"In considering the question of the appropriate level at which coramis- 
' sion rates may be negotiated the Board of Governors has determined that 
i it will continue to closely monitor the impact of negotiated rates at 
’ the $300,000 level as v;as done at the $500,000 level. In six months 

I 

i following the effectiveness of the $300,000 level, the Board plans to 
1 again review the level. Depending upon the results of the monitoring 

I ' ' 

I data at the time of that reviexvr, the Board may recommend a change in 

1 

\ the level at which commission rates may be negotiated." 

■i • ' ' - 

i Commissions on portions of orders Jver $500,000 have be©?; rtgotiated 

since April 5, 1971, with rates being fixed on orders under i?500,000. 


NEW YOniC STOCK EXCHANGE. INC. 

, (liicorpoiatoci Fob. JO, 1.'J70 
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Board action on the proposed amendment follows an SEC announcement 
in February that a, reduction in the negotiated commission level to 
' $300,000 should take effect in April, 1972* 

Analysis Due 

■Exchange. President Robert W. Haack . noted that a detailed analysis 
of the impact of negotiated rates over the past 11 months is to be 
completed by March 30. 

"Assuming that this analysis does not reveal any unfavorable 
factors of which we are not now cognizant," Mr. Haack said, "we would 
ask the Board to approve forwarding the amendment to the Exchange 
membership for balloting." 

A study of negotiated rates for the second and third quarters of 
1971 showed that brokerage firm' revenues were reduced by an estimated 
$31.4 million, when compared to x\7hat commissions would have been under 
the previous fixed schedule. 

Setting forth a projected timetable, Mr. Haack said that members 
could vote on the proposed amendment on April 12. If there was a 
favorable vote for the. amendment, negotiated rates on that portion of 
any order over $300,000 would become effective for trades made on 
April 24, he added. 
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OFFICE OF 
THE CUMnKAN 


SECURITIES AND EXCHANGE COMMISSION 

WASHINGTON^ D.C. 205«9 

MAR 9 1372 



Mr, Robert W, liaack 
President 

•Rev? York i’tock Exchange 

Eleven ka'.l Street 

Kev? York, Nev? York 10005 

Dear Mr. liaack: 

As you the Correal ss ion's February 2 Statement on The 

Future f; * -jicture of the Securities Markets concluded that 
a reducti u to $300,000 ir. indicated in the breakpoint 
above v?h:‘"h corrjnisciorv rat es on stock exchange transactions 
should hi: competitively dccermir.ed. We indicated there that 
the redu -l ion should take effect in April 1972, after a 
year's e;.; -_‘rience with cc.ectitive rates on the portion of 
an order ;;ceeding $500, C\ 3, Since then v?e have received 
no evidence which vroulu j...ad us to cnnclune char rhis 
I'oduuLlou in the breakpoir.c should not take place on 
schedule. Accordingly, v.e believe that each exchange should 
begin to craft rule changes v?hich may be implemented at the 
for thco:.i March policy ••rjeting of its Board. Ue will 
certainly .■.dvise you should evidence come to our attention 
between i.- and April v?hich would require us to change our 
vie\? on y-.'-r exchange proceeding to lovrer that breakpoint to 
$300,000 ly April, 

The Com-ci. -.ion's February 2, 1972 Statement further stated 
that "v;s h.v^e also dcterr.'.inod to move tov?ard the point at 
v?hich cor... Is s ion rates on all orders of institutional size 
v?ill he, . ; ler.st in part, subject to competitive rates," 

In view c.l the po.soibility of future Commission requests for 
further Vt hjetions in the breakpoint level, your exchange 
should at .lis time v.xike any rule changes necessary to enable 
it to com; .y promptly with such requests. 
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AFFIRMATION OF I. WALTON BADER IN OPPOSITION TO D^ENDANTS* MOTION 
FOR SUMMARY JUDGMENT ‘ ’ , 


UNITED STATES DISTRICT CCJURT 
SOUTHERN DISTRICT OF NEW YORK 


RICHARD A. GORDON, etc. 

• Plaintiff 


against Civil Action 

71 Civil 1496 (MEL) 

NEW YORK STOCK EXCH^^NGE, INC. et. al. 

• Defendants 


AFFIRMATION OF I. WALTON BADER IN OPPOSITION 
TO DEFENDANTS’ MOTION TO DISMISS OR FOR 

- , SUMMARY JUDGMENT 


I. WALTON BADER, a member of the Bar of the State of New 

■ 

York, hereby states the following under penalties of perjury. 

.1 am one of the attorneys for the plaintiffs herein and 
am fully familiar with the facts and circumstances of this action. 

This suit, -a Class Action, has been brought against the | 
defendant exchanges and representative brokers for damages with 
respect to the following practices. 

a- The Rules of the defendant Stock Exchanges which 
set minimum commission charges and provide penalties for brokers 
charging less than the stipulated minimums (although charges in 
excess of -'the minimums are permitted). 

b- The Rules of the defendant Stock Exchanges which 
provide for limited access to the facilities of the Exchanges and, 
in effect, provide for access to such facilities only through 
’’members". 

ct; The Rules of the defendant Stock Exchanges 
which limit the number of "members" and which, by reason thereof, 
make "seats" on the defendant Exchanges costly and beyond the reach 
of many potential competitors.^ 

<J~ The Rules of the defendant Stock Exchanges that 
provide For negotiated commission rates on trades in excess of 
Three Hundred Ttiousand ($300,000) Dollars but fl^d cates on trades 
for lower amounts. > 

I ! 
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e- The Rules of the defendant Stock Exchanges that 
provide for a discount on trades In excess of 1000 shares and a 
higher coomlssion for trades less than 1000 shares. 

f- The Rules of the defendant Stock Exchange, in 
effect, from April 6,1970 to March 24,1972 relating to the imposition 
of an "interim service charge" on trades of less than 1000 shares 
of stock. 

By stipulation the plaintiff's motion that this suit be 

treated as a Class Action has been deferred pending the disposition 

I 

of the defendants' motion to dismiss and for summary judgment. 

f 

The defendants, in this suit, claim that the Conuaission 
Rates involved have been approved by the Securities and Exchange 
Comsfisslon. Annexed to this affidavit are briefs of the Securities 
and Exchange Commission 'submitted on motions to dismiss the actions 

brought by the plaintiffs against that agency with respect to the i 

V * I « 

same Issues as Involved in this suit. As can be seen from these briers 

I 

which set forth the position of the Securities and Exchange Commisslc 
the Commission denies that it has approved any rates or that it 
has the power to do so. The Commission also suggests that the 
I legality of the rate structure Involved be determined In this action. 

I This being A motion for Summary Judgment all that the 

puintu, U , -e.u.xe Usue o. X. Is no, necessjo- 

on this motion, to prove that the questioned practices are In viola- 
tbn of law. Suffice it to say that there has even been action taken 
against the Bar Association "mlnmum fee schedules" where the Bar 
Associations have no power to enforce their fee suggestions. Various 
Commodity Exchanges (not regulated by the SEC) have removed minimum 
commission rates from their Rules after anti-trust attack. 

In the Case at Ear the fixed commission rates of the 
defendant Stock Exchanges would. If not for the claimed. SEC 
regulation, be a clear violation of Sectlonl of the Sherman Anti- 


Irust AcC as constituting a "price fixing" conspiracy. Indeed, sincje 
the defendant Exchanges provide for penalties for violation of these 
Rules,. the illegal nature of this action is almost prima facie 
established. The affidavit of RICHARD A. GORDON claarly shows that 
it would be possible, if not for the acts of the defendant Exchanges, 
to obtain a lower rate of commission from brokers. 

Granting price ■ concessions on large trades and price 
surcharges on small trades are violations of the Robins on- Patman 
Act (at least prima facie). The affidavit of RICHARD A. GOIU}ON shovs 
that small trades are not, as claimed by the defendant exchanges, 
more expensive than large trades but, as a matter of fact, the reverse 
is true . 



Providing for limited memberships in a body aid excluding 
outsiders where the body is the only means for carrying out certain 
activities is likewise a clear violation of anti- trust rules. 

Forbidding outsiders to uae facilities which constitute 
the only method of doing business is likewise a violation of anti- 


trust rules, 


The sole defense urged by the defendant Exchanges (de: 


plte the voluminous papers submitted) lies in the claim that these 
Exchanges are "regulated" by the Securities and Exchange Commission 
and the this Commission has "approved'* the rates and practices 
invo-lved. This is just not true and the briefs of the Securities 
and Exchange Commission annexed to this affidavit prove it. The 
defendant Exchanges have, for a long time, been "lobbying" Congres:; 
to make the Stock Exchanges fully regulated organizations similar 
to the regulation Imposed on the airlines by the Civil Aeronautics 
Board, on the Railroads by the Interstate Commerce Commission, etc . 
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Congress has not, up to this time, given the Securities and Exchan^ 

I 

Cooraission such regulatory power. It is true that, in certain case;s 


the Securities and Exchange Cooniission can detenoine rates and 
practices to be put into effect by the defendant Exchanges, However 
this requires Notice, hearings. Court Review, etc. which has not 
been had in this case. 

The plaintiffs, in this case, have been adversely 
affected by the practices complained of herein as set forth in 
detail in the GORDON affidavit and therefore have standing to 
question the practices involved. Also, as indicated in the GORDON 
affidavit, the Securities and Exchange Commission has, itself, ' 
indicated that it has not approved the practices involved and 
sucessfuDy dismissed Judicial Review of the actions involved on 
that ground. 


WHEREFORE the undersigned prays that the defendants’ 
motion be in all respects denied. 



IvWalton Bader 

This l6th day of February 1973 
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. AFFIDAVIT OF RICHARD A. GORDON IN -OPPOSITION TO DEFENDANTS* 
MOTION FOR SWDIARY JUDGMENT 

UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


71 CIVIL 1496 (MEL) 

AFFIDAVIT OF RICHARD A* 
GORDON IN OPPOSITION TO 
MOTION TO DISMISS AND 
FOR SUMMARY JUDGMENT 

X 


RICHARD A, GORDON, being duly sworn, deposes and says: 

I am the President of the INDEPENDENT INVESTOR 

PROTECTIVE LEAGUE, an Unincorporated Association, which mam- 

tains an office and place of business at 19 West 24th Street, 

Nevj York, N. Y, . 

My brother, FRANK GORDON, Is also a Member of. the , 

0 

INDEPENDENT INVESTOR PROTECTIVE LEAGUE. 

•’ The INDEPENDENT INVESTOR PROTECTIVE LEAGUE Is an 
Organization of Investors, In securities listed on the New York 
Stock Exchange and the American Stock Exchange. Members of the 
INDEPENDENT INVESTOR PROTECTIVE LEAGUE, including my brother and 
myself, have utilized the services of one, or more, of t^ie 
brokerage firms who are Members of the New York Stock Exchange 


RICHARD A. GORDON, etc.. 

Plaint! ff, 

-aga I nst- 

NEV/ YORK STOCK EXCHANGE, INC., 

ET AL., 

Defendants, 


STATE OF: NEW YORK ) 

) ss : 

COUNTY OF: NEW YORK ) 







BOUGHT 

NUMBER OF 

. 

YEAR 

OR SOLD 

SHARES 

NAME OF SECURITY 

1968 

B 

?00 

REEVES INDUSTRIES 


1968 

B 

200 

1968 

B 

200 

1969 

B 

200 

1969 

B 

100 

1969 

B 

100 

1969 

B 

100 

1969 

B 

• 100 

1969 

B 

100 

1969 

B 

100 

1963 

B 

100 

1969 

■ B 

100 

1969 

B 

200 

1969 

B 

100 

1969 

B 

100 

1969 

B 

100 

1969 

B 

100 

1969 

B 

100 

1969 

S 

100 

1969 

S 

200 

1969 

3 

200 

1969 

B 

, 200 

1969 

B 

100 

1969 

S 

100 

1969 

B 

100 

1969 

B 

100 

1969 

S 

300 

1970 

B . 

100 

1969 

S 

100 


GRUEN INDUSTRIES 
GRUEN INDUSTRIES 
INDUSTRIAL ELEC. HARD. 
STANDARD PRUDENTIAL CORP. 
UNION OIL COMPANY 
HOLDAILLE INDUS. 

INSILCO CORP. 

TWENTIETH CENTURY FOX FILM 
INSILCO CORP. 

ENGELHARD MINERALS & CHEM. 
SUNSTRAND CORP. 

DRESSER INDUSTRIES INC, 
BENEFICIAL FINANCE CC. 

MEAD CORP. 

CROWN CORK & SEAL 
CROWN CORK & SEAL 
UNION OIL CO. OF CALIF, 
BENEFICIAL FIN, CO. 

CITY INVESTING CC. 

BUNKER RAMO CORP. 

ELGIN NATIONAL INDUSTRIES 
FILTROL CORP. 

STANDARD PRUDENTIAL 
NATIONAL GENERAL CORP. 
WHITE CONSOLIDATED IND. 
TWENTIETH CENTURY FOX 
OCCIDENTAL PETROLEUM 
UNION OIL CO. OF CALIF, 


2A 


COMMISSION 
PAID 


DATE OF 
TRANSACTION 


26.26 June 6, 1968 


32.76 

July 15,1968 

38.00 

Sept. 27,1968 

26.76 

March 10,1969 

27.50 • 

Aug. 8, 1969 

^♦5.83 

Aug. 8, 1969 

37.50 

Aug, 6, 1969 

31.50 

Aug. 11, 1969 

26.25 

Aug. 8, 1969 

31.50 

Aug. 8, 1969 

51.65 

Aug. 2 1 , 1969 


Aug. 21, 1969' 


Aug. 21,1969 


Aug. 22,1969 

^♦6.63 

Aug. 25,1969 

23.75 

Dec. 29,1969 

23.63 

Dec, 8, 1969 

'♦4.15 

Dec. 2, 1969 

46.98 

Nov. 17, 1969 

88.00 ■ 

Nov. 17, 1969 

81.62 

Nov. 11, 1969 

29.76 

Dec. 19, 1969 

35.50 

Oct, 2b, 1969 

29.50 

Oct. 20, 1969 

28.63 

Oct. 29, 1969 

26.13 

Sept. 29, 1969 

78.00 

Nov. 21, 1969 

31.63 

Jan. 15,1970 

43.88 

Dec.3 1,1969 


\ 




BOUGHT 

NUMBER OF 


COMMISSION 

DATE OF 

J . 

YEAR 

OR SOLD 

SHARES 

NAME OF SECURITY 

PAID 

TRANSACTION 


1970 

S 

100 

FILTROL CORP. 

37.75 

Feb. 

10, 

1970 

1970 

S 

100 ■ 

SUNSTRAND CORP. 

38.75 

May 

25, 

1970 

1970 

S 

200 

DRESSER INDUSTRIES 

68.50 

May 

28, 

1970 

1970 

S 

100 

MEAD CORP. 

38.56 

• May 

25, 

1970 

1971 

s 

100 

PEEL ELDER LTD. 

24.75 

Apr! 1 

20, 

1971 

1971 

s 

100 ‘ 

NATIONAL GENERAL CORP. * . 

27.75 

Jan. 

20, 

1971 

1971 

s 

100 

UNION OIL CO. OF CALIF. 

43.56 

Jan. 

20, 

1971 

197! 

s 

100 

CROWN CORK & SEAL 

25.00 

Jan. 

20, 

1971 


UJ 

UJ 

n; 




RAF TRADING, INC., a New York Corporation, also a Member of the INDEPENDENT 
INVESTOR PROTECTIVE LEAGUE, CONDUCTED THE FOLLOWING TRADES OF SECURITIES: 


BOUGHT NUMBER OF ' COMMISSION DATE OF 


YEAR 

OR SOLD 

SHARES 


NAME OF SECURITY 

PAID 

• TRANSACTION 

1969 

S 

600 


BATA RESOURCES LTD, 

100.44 

Feb. 27, 1969 

1969 

S 

^♦00 


BATA RESOURCES LTD, 

71.92 

Feb. 27, 1969 

1969 

6 

300 

i 

SCIENTIFIC RES. CORP. 

91.50 

Oct. 28, 1969 

1969 

S 

100 


SCIENTIFIC RES, CORP. 

23.25 

March 28, 1969 

1969 

S 

200 


SCIENTIFIC RES. CORP. 

46,50 

March 28, 1969 

1969 

B 

• 200 


ALPHA PORTLAND CEMENT 

63.76 

March 1, 1969 


2C 
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The commissions charged the parties to this action 
have been on a "fixed rate" basis. It has not been possible 
for any Members of the INDEPENDENT INVESTOR PROTECTIVE LEAGUE 
or myself to obtain any discount from the published rates of 
commission for trades on the New York Stock Exchange or 
American Stock Exchange, At least one broker has told me that 
he would be pleased to give me a discount from the fixed rates 
of commission but is not permitted to do so by the Rules of 
the respective stock exchanges and, if he did, he would be 
suspended from trading on the said &tock exchanges. 

It is true that the INDEPENDENT INVESTOR PROTECTIVE 
LEAGUE and I have not applied for Membership on the New York 

i 

Stock Exchange or American Stock Exchange. Application for 
such Membership would have been futile since Membership on the 
Exchange Is restricted to those persons presently holding 
"seats" thereupon. 

On Mpril 6,1970 the defendant Stock Exchanges placed 
an "interim service charge" in effect which made "small trades" 
of less than 1000 shares of stock more expensive than trades in 
excess of 1000 shares. As set forth in the trading -table, in this • 
affidavit I, and other members of the Independent Investor Protective 
League have been charged the aforesaid "interim service charge.". 

On March 24th, 1972 the "volume discount" for trades ir 
excess of 1000 shares was repealed and the "interim service charge' 
for "small trades" was reprealed (none of which was given to either 
myself or members of the Independent Investor Protective League). 

This was replaced with a "negotiated commission schedule" on orders 
In excess of $300,000 together with a discount for volume transaction 
and a "surcharge" for small trades. I, and members of -the lnri-penc':n! 
Investor Protective League, since Morch 24th, 1972 , have not been 
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given the benefit of "negotiated rates" (since our trades were too 

small to qualify for the negotiated rate minimum, and, because our 

trades were less than 100 shares, a higher rate of commission was 

charged to us. ' 

. Since March 24th, 1972 I, as a tenant in common with my 

brother, Mr. Frank Gordon, have conducted the following trades: 

a-Sold loo shares of Pell Elder Common Stock. 
b-Sold 200 shares of General Aniline and Film Corp. preferr 
c- Sold 200 shares of Alpha Portland Cement Common Stock, 
d- Sold 200 shares of Houdielle Industries Preferred Stock. 

Since March 24th, 1972 BETTY SANDS, a member of the indepcnd 

Investor Protective League had the following stock transactions. 


STOCK NUMBER OF 

' SHARES 

COMMISSION PAID 

BOUGHT OR 
SOLD 

DATE OF TRANSA 
TION 

BORG-WARNER 

COMMON 

200 

$96.78 

Sold 

April 28,1972 

SOUTHDOWN 

300 

$96.70 

Bought 

March 29, 1972 

SOUTHDOWN 

100 

$99.06 

. Sold 

May 25,1972 

BARRY-WRIGHT 

■ 300 

$74.76 

Bought 

July 31,1972 

FEDERAL CO. 

200 

$77.20 

Sold 

Sept 13,1972 

REXHAM 

200 

$38.80 

Sold 

Sept 13,1972 


During the hearings held by the Securities and Exchange 


Commission(which resulted in the "Order" of September 24,1971 where 
the Securities and Exchange Commissibn did not object to certain 
commission practices of the defendant Stock Exchanges) the undersig 
appeared before the Commission to express his opposition to the 
aforesaid rates. After the. order was issued the matter was appeal le 
to the United ^tates Court of Appeals for the Second Circuit (Docke 
71-192'4.) 

The Sccurites and Exchange Commission successfully 

dismissed this appeal on the ground that no '.'order" had been. In fac 
issued and that the Commission had merely set forth its Informal 
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views. Thereupon the undersigned brought proceedings in the United 
States District Court for the District of Columbia. The Securities 
and Exchange Commission again successfully dismissed this suit 
(Docket I984>7I)< The Commissions position, as set forth in the 
briefs submitted to both Courts, is significant in this case. 

In the Court of Appeals proceeding the Commission stated 

that : * * * The Commission's letter of comment 

to the Exchange did not order the Exchange, 
petitioners, or any other person to do or 
to refrain from doing anything. Nor did the 
letter "approve" or "disapprove" the. Exchange* s 
proposals.* ** 

In the Distri ct Court proceeding the Commission stated 


* * *However, the question of the type and 
extent of immunity that may flow from Commission . 
determinations regarding exchange rules and • 

practices need not be decided in this case. 

The appropriate forum for resolution of that 
question is in an antitrust action aoainst a 
sel f~requlatory organization challenging its 
rules or the administration of such rules. 

Indeed, plaintiffs recognize that they may seek 
to challenge exchange rules directly; they have 
instituted suit against the New York Stock 
Exchange for this very purpose.* * * 

The fact is that I, and the members of my organization,^ 
are being seriously damaged by the practices complained of in this 
sui,t. The .^iefendant stock exchanges, and the brokerage firm members, 
have engaged In a combination and conspiracy to fix commission rates, 
to limit membership in the exchanges!, to grant large investors 
discriminatory prices over small investors, and to carry out many 
practices in violation of the anti-trust laws of the United States. 

I submit to the Court that, as a matter of fact, it is 
more expensive to carry out a trade of more than 1000 shares of 
stock or one in excess of $300,000, than a sinall trade of 100 sharus. 
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Th:s is so because a large trade has a market direct effect while 
a small trade has very little effect, in and of Itself, on the 
market^ Therefore, in the case of a small trade, it is merely 
necessary to make a bid or accept" one. In the case of a large trade 
however, the sale must either be negotiated at a great deal of time 
and expense, or the stock must be “fed out" in a succession of 
small trades, to avoid disrupting the market. 

I therefore submit that, in this case, there are triable 
issues of fact that require a trial and, as a matter of law, the 
CompHaint states a cause of action. 

In the event that the Court requires further allegation 
to be made in the pleadings, of which the undersigned is presently 
not awgre, the undersigned respectfully requests leave to amend the 
complaint in an appropriate manner. 

WHEREFORE the undersigned prays that the defendants' 


TWtions be in all respects denied. 

Sworn to before me I 

this*^ day of February 1973 

.jT/^ 


Richard A. Gordon 
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LExmara^ 2 - 


LETTER OP PLAINTIFFS* ATTORNEY TO HON. MORRIS E. LASKER 

\b>' ■ 

Caslc ADDWtu. V^^TCNTS** New yoh k 


6S60 

ese I 


OR. MAXIMILIAN BAO£H 
DR. I. WALTON BAOCR 
MILTON BAQCR 


LAW OFFICES 

BADER AND BADER 

27-4 Madison Avenue 
NcwYobk.N.Y. looia 


WAmHtNOTON nCFNCSCNTATtVC 
ALBERT M.ZALKINO 


April 27th, 1973 


Re: Gordon vs. New YorlT Stock Exchange 
Civil Action 71 Civil U>q6 MEL 


Hon. Morris E. Lasker 
United States District Judge 
United Stat'S District Court 
Southern District of New York 
Federal Euil<Ji^9 
Fojey Square' 

New York,N,Y, 

Dear Judge Lasker, 


in connection with the above natter I enclose 3 c* r 1 1 d ^ 

which appeared, in the Wjil Street Journal this morning. 

As you note from this article the United States Department 
of Justice Is taking the same position as the plaintiffs in this siult 
with respec'. to the question of fixed commission rates. 

According to the article In question the Department of 
Justice has Intervened in Thill Securities (cited by the plaintiff in 
Its ircmoran'luf’) ^ad will submit a brief seeking the elimination of 
fixed commission rates. 

It also seems to be plain that the present suit more 
directly Impinges on the Issue of fixed commission rates than the 
Thill suit nnd. In view of the letter written to the Attorney Geteral, 
it-may be th'*t the- attorney genera] may move to Intervene In the 
present suit. 

It is further Interesting to note that ThI 1 1 Is pending 
In the Seventh Circuit which Is the same circuit Chat decided Kaobn vs . 
Lehamn Brothers which is the sole authority relied upon by the 
defendants in support of their motion for sunvnary Judgment. 


IWB/cf 

cct All defendants attorneys 


i 


■ THE WALL STREET JOURNAL, Friday,' April 27, 1973 * 

New Chicago OptioiisExchangeSuedhy US, 
Over Minimum Fees; Biu Board Ruling Due 


'** m.\i'Avvpr r-Bi'i'M "'/Ixcd rnlca (or 1 I 3 broKornRc firm members. 

«o/r'Rr,K,r®rB/Ti.ic\V»Li.STi,;,:TJoonM*!. ' *'“^0 been followed by the rest of the sc- 
WASHINGTON — The Justice Departnxent Industry. Until no'w. the Justice Pc- 

c.sp'tnded its nntitmyt .nttaek on fixed mlni-l partment has used indirect pressure to force 
tnum brokernne rales by aulnt; to bar their' O'c Biir Board away from its fixed rate system 
use on the newly formed Cliicatro Board Op- fo one. under which rates are neifolintcd bc- 
Uons E.xchanec. tween broker and customer. The department 

And next week, the department is expected «>‘'^,n'Ple. pnrtlclpated in numerous 

to further intensity this attack by aakinE n fed- suBRcstcd tlwt 

/mi district court, In a case pendlnR in Mil- ‘ “ 

taukee. to order an end to fixed stock broker- **“ »l«>nBly worded 

ase fees on the New York Stock Bxcliange. j>tatemcnls about iht subject in speeches and 
■ ^ in congressional testimony. 

The civil anutrust suit fUed yesterday came ' ■’ 

on the first day of operations for the uptions ex- 1 j * H. .. . 

change, a Chicago l^ard of Trade affiliate that On Tuesday, the department is expected to 
provides the nation's first organised market »‘«P ^ date to force the Big 

devoted to the trading of a special type of *“ h u 

.curitics railed puls and calls P“'"® *“ eradually being phased out 

cuntics caiica P“'s caiis. ^ sEC-approved plan that will tdke sev- 


y 


rates and brokerage fees charged by brokera .j-^e suit in Milwaukee was* originally 
trading securities options. A sccunlics option la brought by Lewis D. Thill, a Milwaukee Mcuri- 1 
a contract for the right to. purchase or aeHtjes broker. It challenges a Big Board rule that 
. shkres for a set period of time' at a price deter- — ° i 

■ mined at the time the contract is entered. A commissions from trari^ac. 

contmet for the right to sell is J*' tions in Big Board-listed sccuriUes' between 

" ferred to as a put and a contract for the right " 

ii to Durchasc as a caU members and nonmembers of the exchange, 

i', ** • c u- While the Justice Department didn’t file the 

I 'vJ'’ . . I j .V .1 . *“l*> 1^ .'.ubsequcntly intervened in, the case 

The Justice Department said the 0P^I°>” **' and, in effect, now is one of the plaintiffs. 

, change is violating the Sherman Antitrust Act i - _ . ^ . 

I by establishing rules thaft "Jointly fix and ** expected to 

! maintain” minimum brokerage . commissions, j’jl® i”* *et!hl brief m the case that, among other 
’Door brokerage rates and other fees to be!**il"lfe'Willask thecourtto lssueanordcrre- 

i charged by members for the purchase and sale I elimination of fixed firokerage 

■ 'of securiUcs options. , ‘*«'®y’ « hasn’t Immediately 

. , _ . , j .... ..... , ... clear whether the brief would seek a anecific 

I Such rules dcpnve the public o* ^c *^*'^ *? date for ending (ixcd rates. In any event, it will 

trade securities op ions- on the t^icago ex- departm^t has sought 

change at competitively determined commis- against, the Big Board’s rate strac- 

Sion ratc3, the department charged. It also til- ^ 

leged. that price competition has been ellml® 

n&tcd In the sale o( services among member department has challenged other fixed 

brokers of the options exchange. plans in court. In December 1971/ it lUed 

■me lawsuit asks that the exchange and lU ‘h® 

membera be permanenUy enjoined (ram HxlnPibuurafsre trtded 

commission rates or other fees for brokerage i . P'ndme. 

services or from engaging in any other prac- “e 

Uces having a similar purpose or citect. The »h« n ^ 

options exchange is the only securities option “ agai nst the Board of Trade.- 

market registered with the Securities and Ex- — — ^ 

chmige Commission, which previously ap- „ ■ 

proved the fixed brokerage rote system and ^ < 

other rules of the exchange, ' ' i, 

Rates Defended • • ■ ' i' 

A spokesman (or the options exchange said : 

"We haven’t seen the Justice Department com- 1- ' j ' 

plaint. As it has been described to us, we » ' | . I 

gather that the complaint Is part of the depart- i 

meat's effort to abolish fixed commission rates >1 1 ' 

at all levels on all exchanges. Wc understand I. - j . I{ 

that there la nothing In the complaint that | 1 

would prevent the continued operation of our <• ; J' , \. 

’ exchange.” ' ' I, : i 

■me options exchange "has fixed rates only ■ 
below the level of $30,000, as compared with a j- j, 

$300,000 level prevailing on most exchanges," '1 • j ■ 1 

the spokesnuan said. "Wc believe It Is appropri- _ , \ ,1 

ate, reasonable and entirely lawful, and that , • • 

we will prevail in the lawsuit," he added. ‘ . 

“me suit against the options exchange Is the • , . 

latest episode of the continuing controversy - " • . i, 

over Biplientlon of nntltru.sl laws lo Ifiilustrtc.H Y 'i 

regulated by agencies such as the SEC. T. . ' ' • , ' ^ 

basic qucslion is whether seine practices, sue ‘ ' ' ^ 

• < as rate-fixing, are c.xempt from antitrust chat- k _ ’ ; 

lenge liecuu.-.e Uiey’ro overseen by regulatory >' ' . ‘I ’ ’i - - 

I accnclcs. ' ' - ' 'I 

Much of the controversy has centered on llis' j’ • I 

New York Exchange, which traditionally has. • . 1 i 


I 
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OPINION OF HON. MORRIS E. LASKER AND ORDER 
GRANTING E»EFENDANTS» MOTION FOR SUMMARY 
. JUDGMENT 

UM jTKP nrSTRTCl COURT 

3oi)T;i?:r«! iM::v:ac'r or r.'iiw youk 


RICHARD A. GORDON, individually and as 
Presidanl of INDEPriilJENT INVESTORS PROTECTIVE 
LEAGUE, an v.nincorporated association, and in 
behalf of the memliei' sh ip thereof and in be~ 
half of ail persons similarly circumstanced. 

Plaintiff, 







-against 


.. 71 Civ. 149*> 


NEW I'ORK STOCK EXCHANGE , INC . , AMERICAN STOCK 
EXCHANGE, INC. ancl Mf.RRILL LYNCH PIERCE FENNER 
S - SMITH, INC. ar.d BACHE & COMPANY . -.INC. , indi- 
vidually and as r.eprosentat i ves of all member 
firms of the !.'Ek’ YORK STOCK EXCHANGE and 
Ai'lERICAN STOCK EXCHANGE, 

' Defendants. 


IffiMORANDUM 

V 

X 






APPD/iRAWCES 
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• ' 

BADER t BADER, ESQS. 

cr 


Cl 

> 

• 

2^4 ^Jadii'on Avenue 


o 



New Ycrii, Kev; York 10016 






Attorneys for Plaintiff 

* t 

Sc 


czr ’ 
o fn 
-lO 



MIL13ANI-:, Tl'JF.ED, HADLEY & KeCLOY, ESQS. 

a? 

o 

o 


1 Chase l-ianhattan Plaza 
New York, New York 10005 

Attorneys for defendants NEK YORK STOCK EXCHANGE, 
and BACHE & CO. , INC, 


:o 

"I 


INC. 


LORD, DAY X LORD, ESQS. 

25 Broariviav 

New York, Now York 10004 

Attorneys for defendant AMEPvICAN STOCK EXCHANGE, INC. 

BROWN, WOOD, FULLER, CALDVIELL & IVEY, ESQS. 

1 Liberty Plaza 
New Yorl:, Nov; York 

Attorneys "for dafeudant MERRILL LYNCH, PIERCE, FENNER 
& SMITH, INCUR POruvTSn. 
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r.ASK£:R, D.J. 

In this action, brought by Richard A. Gordon, in- 

1 ■ * * ' 

I dividually and as President of Independent Investors 

I Protective League, against the New York Stock Exchange, 

I the American Stock Exchange ("the Exchanges") and their 

j member firms, plaintiff alleges several violations of the 

i ' 

1 Robinson-Patman Act and the Sherman Act, to the detriment 

t , 

, of "small investors" (those ineligible for either "volume 

! 

I discounts" on trades of over 1,000 shares, or negotiated 
i rates on trades above the $500,000 [how $300,0001 "break- 
point"). 

Specifically, plaintiff attacks the Exchanges* 
practices of making their facilities available only to 
members and of limiting the number of memberships;, he also 
alleges that members have conspired with the Exchanges 
; to fix rates for small investors at an unreasonably high 

i level in view of the actual cost of executing a trade; 

that negotiated rates and volume discounts are set at 
unreasonably low levels in view of the actual costs of 

1 

execution; and that this scheme unlawfully discriminates 

I against small investors, in short, plaintiff makes a 

i number of related claims, the essence of which is a 
• % *•>••• 

broadside attack on the present commission structure of 
i the Exchanges. 

Defendants have moved for an order dismissing the 
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action and granting summary judgment on the grounds that 
tne practices complained of are within the exclusive 
jurisdiction of the Securities and Exchange Commission, 
that the SEC, acting pursuant to §19 (b) of the Exchange 
Act of 1934, 15 U.S.C. §78s(b), has been actively regu- 
lating these practices, and that, consequently, the 
practices are exempt from the provisions of the anti- 
trust law so that the court is without subject matter 
jurisdiction. 

/ I. 

We deal first with plaintiffs related claims 
regarding the Exchanges' practices of limiting the number 
of memberships, and denying the use of their facilities 
to non-members unless they pay the same rate of com- 
mission charged the general public (Complaint, Paragraph 
17) . 

As to the first claim, plaintiff lacks standing 
to sue since he has not met the threshold requirement of 
S4 of the Clayton Act: "Any person who shall be injured 
in his business or property by reason of any thing for- 
bidden in the anti- trust laws may sue therefor..." (15 U.S.C. 
S15) . Sing,e. it is undisputed that plaintiff has never 
made application for membership in either defendant 
Exchange, he cannot be heard to complain that member- 
ships are arbitrarily limited. See Billy Baxter, Inc, v. 
Coca-Cola Cor-niany, 431 F.2d 183, 187 (2d Cir. 1970), 
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ctt rt . denied , 401 U.S. 923 (1971) ; Data Digests, Inc. v» 
Standard & Poor's Cor poration , 4 3 F.R.D’. 386, 387-8 
(S.n.N.Y. 19G7) . 

Plaintiff's second claim must also fail in view of 
the clear language of the Exchange Act- of 1934 to the 


effect that non-members’ access to Exchange facilities 


is 


limited. Section 3(a)(3) states; 




'The term 'member* when used with 
respect to an exchange means any person 
who is permitted either to effect trans- 
actions on the exchange without the 
services of another person acting as 
broker, or to make use of the facilities 
of an exchange for transactions thereon 
without payment of a fee or with the 
payment of a coitimission or fee which 
is loss than that charged the general 
public , and includes any firm trans- 
acting a business as broker or dealer 
of which a member is a partner, and 
any partner of such firm." (emphasis 
added) 




The fact that the limited membership characteristic 
Of the Exchanges inheres! in their very nature has been 


recognized by the Supreme Court, Silver v. New York Stock 
Exchange, 373 U.S. 341, 350-51 (1963) and this Circuit, 
Robert W. Stark, Jr., Inc, v. New York Stock Exchange, 


Inc. , 346 F. Supp. 217, 228 (S.D.N.Y. 1972), aff'd per ' 
curiam, Dkt.‘' No. 72-1810’, Slip Op. 928 (2d Cir. Aug. 28, 


1972) CCH Sec. Lo Rep. 


^93,607 
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II. 

p; aintiff's claims of price discrimination predi- 
cated upon the Robinson-Patman Act, 15 U.S.C. Sl3(a), are 
without merit. The Act requires that the alleged price 
discrimination be in connection with "commodities of like 
grade and quality" . The authorities are clear that 
services and intangibles (such as stock trade executions) 
are not "commodities" within the meaning of the Act. 
Columbia Broadcasting System v. Amana Refrigeration , 295 
F.2d 375 (7th Cir. 1961) ; Baum v. Investors Diversified 
Services, Inc. , 409 F.2d 872, 875 (7th Cir. 1969), and 
cases cited therein. 

III. 

Plaintiff's remaining claims relating to the 
commission rate structure of the Exchanges pose the 
question whether the Exchanges, ‘ subject to SEC supervi- 
sion, can fix commission rates without incurring Sherman 
liability. It is, of course, conceded by defendants 
that any such immunity must be provided, if at all, by 
the Securities & Exchange Act of 1934. 

The question of the extent to which the 1934 Act 
exempts the Exchanges from the anti-trust laws has not 
been considered in this Circuit since Silver v. New York 
Stock Exchange , 373 U.S. 341 (1963) . That case involved. 
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non-member broker whio held secured private wire connec— 
Lions with certain New York Stock Exchange firms. The 
Exchange had approved Silver's connections on a temporary 
basis, but subsequently ordered them disconnected without 
notice or hearing. After observing that the Exchange's 
actions, absent justification from the Exchange Act, 
would have constituted a per se violation of the Sherman 
Act, the Silver court sought to reconcile the "antitrust 
aim of eliminating restraints on competition with tfie 
effective operation of a public policy contemplating 
that securities exchanges will engage in self-regulation 
which may well have anti-competitive effects in general 
and in specific applications." ( Silver at 349.) 

Noting that the Exchange Act does not give the 
commission jurisdiction to review particular instances 
of enforcemen t of Exchange rules, the Court stated that 
consequently the question of antitrust exemption did 
"not involve any problem of conflict or co-extensiveness 
of coverage with the agency's regulatory power," and that 
court review of the circumstances there presented "is 
therefore not at all incompatible with the fulfillment 
of the aims of the [Act]". ( Silver at 359.*) The court 

* li • * , 

concluded that the severance of the private wires oc- 
curred under "totally unjustifiable circumstances" 

( Silver at 361) and that no policy of the Exchange Act 
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was seirved by denial of notice and opportunity for hear™ 
ing . 

In so holding, however, Silver did not specify 
the circumstances in which a federal district court must 
decline jurisdiction to avoid a possible conflict with 
the commission, and specifically reserved decision on 
the possible anti-trust immunity of exchanges where 
"review of exchange self-regulation lis] provided through 
a vehicle other than the antitrust laws....", (p. 360). 

We hold that this court lacks ’ jurisdiction to 

/ 

entertain an anti- trust attack on the commission structure 
of the Exchanges, since the fixing of commissions falls 
squarely v/ithin the congressional policy of exchange 
self-regulation embodied in the 1934 Act. Since the Act 
expressly directs the SEC to supervise the "f’xing of 
reasonable rates of commission" (§19 (b) (9)) , we believe 
this is the "different case," on which Silver reserved 
decision, where review of exchange self-regulation is 
available "through a vehicle other than the antitrust 
laws" ( Silver, p. 360) . 

In so holding, wc are in disagreement with the 
Rpventh Circuit. See Thill Securities Corp -. v. New York 
Stock Exchange , 433 F.2cil 264 (7th Cir* 1970), cert . 
d enied , 401 U.S. 994 (1971), a decision to which we 
return later on. 
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We believe that while Silver quite properly punc- 
tured the umbrella of anti-trust immunity claimed by the 

* 

Exchange, it did not intend Congress' unique self-regula- 
tojry scheme to be totally dampened by the continuous 
interference of an anti-trust court. We read Silver as 
holding that certain limited areas of Exchange regulation — 
such as potentially anti-cornpetitive and arbitrary conduct 
directed at non-members — are properly interfered with 
by a reviewing court since the Act purports to regulate 
only the conduct of registered exchanges (and their 
members) with regard to the public* rather than the 
entire securities business. But Silver also contemplates 
a certain zone of anti-trust immunity in the regulatory 
process where there is little threat of such arbitrary 
and discriminatory activity. 

Without venturing to describe the full contours 
of this immunity, we believe that the Exchange Act, as 
construed by Silver , left the power to fix commission 
rates within the exclusive jurisdiction of the Exchange, 
subject to- commission supervision. 

This construction finds ample support in the 
language of Silver . The court describes the Exchanges 
as "by their nature bodies with a limited number of 
members" (p. 350) with a "federally mandated duty of 


i 


r.c*l f-pol icing" (p. 352) . 
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"The pattern of governmontal entry ... 
was by no moans one of total displace- 
m'ent of the exchanges' traditional process 
of self-regulation... Thus the Senate 
Committee Report stressed that the 
' initiative and responsibility for pro-, 
mulgating regulations pertaining to the 
administration of their ordinary affairs 
remain with the exchanges themselves. 

It is only whore they fail adequately 
to provide protection to investors that 
the Commission is authorized to step in 
and compel them to do so." S. Rep. No. 

792 [73d Cong., 2d Session (1924)] at 
13. 

The court continues at (360-61) that: 

* "The entire public policy of self-regula- 
tion, beginning v/ith the idea that the 
Exchange may set up barriers to member- 
ship, contemplates that the Exchange 
will engage in restraints of trade which 
might well be unreasonable absent sanction 
by th e Securities Exchange Act. Without 
the overs.ight of the Commission to ela- 
' borate from time to time on the propriety 
cf various acts of self-regulation, the 
Exchange is left without guidance and 
■ without warning as to what regulative 

action would be viewed as excessive by 
an iintitrust court.... But, under the 
aegis of the rule of reason, traditional 
antitrust concepts are flexible enough to 
permit the Exchange sufficient breathing 
space within which to carry out the man- 
date of the Securities Exchange Act." . 

The clear import of this language is that the Ex- 
change Act sanctions certain "anti-competitive" features 
of ‘the Exchanges so long as they further the policy of 
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•“•olf-rcgulation and arc subject to Commission supervi- 
sion, guided by the "rule of reason". Indeed, we note 
that Silver sets out at some length (p. 354-6, n.9) the 
welter of Exchange rules restricting members' relations 
with' non-members , v/hich were there in issue. 

In holding that the manner of enforcing these 
rules was illegal. Silver never intimates that the rules 
themselves are subject to anti-trust attack, and indeed’ 
recognizes the necessity for them (p. 354-6) . 

^ The facial language of the Exchange Act gives 
the Exchange and the Commission the power to "fix" com- 
mission rate:S. Section 6(d) of the Act requires that 
registered exchange adopt rules "just and adequate to 
insure fair dealing and to protect investors;" that is, 
§6(d) mandates self-regulation. As Silver observes 

I — Oil ■ I . 

"Itlhe general dimensions of the duty of self-regulation 
are suggested by §19(b) of the Act, 15 U.S.C. §78s(b), 
which gives the Commission power to order changes in 
exchange rules respecting a number of subjects..." 

(p. 352). §19 (b) recites; 

"Sec. 19. *** The Commission is fur- 
ther authorized, if after making appro- 
pria.t:.e request in writing to a national 
securities exchange that such exchange 
effect on its own behalf specified changes 
in its rules and practices, and after 
appropriate notice and opportunity for 
hearing, the Commission determines that 
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such exchange has not made the changes 
so reguestod, and that such changes are 
necessary or appropriate for the protec- 
tion of investors or to insure fair 
* dealing in securities traded in upon 
such exchange, by rules or regulations or 
by order to alter or supplement the rules 
of such exchange (insofar as necessary 
or appropriate to effect such changes) 
in respect of such matters as ***( 9 ) 
t he fixing of reasonable rates cf com,- 
mission, interest', listing, and other 
charges ; CLP) minimum units of trading 
. . . ; *** and (13) similar mattersT" 

(emphasis added) 

We recognize that the legislative history of the 
1934 Act is, perhaps typically, ambiguous as to Congress' 
intfent regarding the Exchanges' long-standing practice 
of fixing commission rates. As Professor Baxter of 

t 

Stanford Law School has noted: 

"[t]he attention of Congress in 1934 
was focused on problems of dishonesty, 
manipulation, and solvency, and ... 
no coherent congressional purpose was 
articulated concerning the problems 
of intra-industry competitive structure." 

Baxter, New York Stock Exchange Fixed 
Commission Ratos: A Private Cartel Goes 
Public, 22 Stan. L. Rev. 675, 685 
(1970). 

However, Congress clearly was aware of the Exchanges' rate- 
fixing practices, since both House and Senate debates on 
the Act specifically refer to the fixing of commissions. 

See, e.g., 78 Cong. .Rcc. 8087, 8092, 8490, 8493-94 
” 1 / 

(1934) . ~ 


Nevertheless, 
debate in 1934 may be 


however unclear the Congressional 
as to the permissibility of fixing 
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comm i.ss ions, wo bolicvo the history of Exchange rate- 
rc'tjulation uinco the passage of the Act is entitled to 
substantial weight. As to the proper construction of the 
Act, wo cannot ovorlook the fact that Exchange regulation of 
fixed commissions has existed virtually unchallenged for 
nearly 40 years since the passage of the Act. 

In the case most in point, Kaplan v. Lehman 
Brothers, 250 F. Supp. 562 (N.D. 111. 1966), aff d 371 
F.2d 409 (7th Cir. 1967), shareholders of five mutual 

funds brought a treble damage action against the New 

# 

YorJc Stock Exchange and several stock brokerage firms 

claiming that the fixing of minimum commissions was a 

se violation of the Sherman Act. The Court of Appeals 

affirmed an award of summary judgment for the defendants 

since, as the trial court noted, plaintiff's £er se 

allegation was defective in light of the weighing process 

required under Silver . Though Kaplan is distinguishable 

on its facts, the court there recognized the possibility 

of a conflict of jurisdiction with the Commission. Its 

here 

comments are applicable/since the gist of the complaint 

in both cases is that plaintiff paid higher rates than 

v;ould have obtained in the absence of Exchange' rate- 
* •• • •• 

fixing. 

"The plaintiffs have complained of 
the rates because they are fixed. If 
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thoy hiul complained instead that the 
iv'tf'ij w('rn too hiqh, thoy would find no 
siipjjorl in the antitrust laws. The 
remedy for a level of rates which is 
unreasonably high rests with the SEC. 

Ratemaking is a matter for which the 
courts are ill-equipped and accordingly 
a matter traditionally committed to an 
administrative agency. [citation omit- 
ted] . The SEC since its establishment 
has exercised this power of review over 
Exchange rates of commission , land it 
has inaugurated a regular system of re- 
porting from Exchange members to furnish 
the necessary information. 

... To leave the determination of 
reasonableness to the prospective deci- 
t sions of the agency which is especially 
qualified and responsible for the general 
supervision of the industry will assure 
the intention of Congress as well as the 
interests of the public." (250 F. Supp. 
at 566) . 

We note that, beginning with the 19G3 Special Study 
of The Securities Markets , the SEC and the Exchanges have 
undertaken intensive examination of Exchange commission 
structures and related matters. In 1968, the SEC initi- 
ated public hearings on the commission rate structure. 

Certain rate adjustments, such as the volume dis- 
count, and the interim charge, and experiments with nego- 
tiated commissions have resulted from these activities. 

Most significant, the SEC recently announced, in its 

I* • •• * 

Release 10303 (September 11, 1973), its intention to 


terminate the Exchange practice of fixing minimum com- 
missions on all securities transactions after April 30, 


t 
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1^*75# unless the Exchange .in the meantime alters its 
rules to the same effect. It is fair to infer that the 
SEG is continuing to exercise its jurisdiction actively 
over rate-setting, pursuant to §19 (b)(9) of the 

a 

Act. 

Moreover/ recent developments in Congress regard- 
ing the commission structure support the holding here. 

The Senate recently rejected amendments to the 1934 Act 
which would have mandated the elimination of fixed com- 
missions within two years. See 119- Cong. Record, 
S11385-6, June 18, 1973. It is reasonable to infer from 
the proposal of these amentiments that Congress did not 
believe fixed commissions were already illegal under the 
anti-trust laws, and, of course, the rejection of the 
amendments suggests that Congress does not now regard 
fixed rates as offensive to the Exchange Act or the 
anti-trust laws. ‘ 

Finally, we come to the recent decision in Thill 
Securities Corp. v. New York Stock Exchange , 433 F.2d 264 
(7th Cir. 1970), cert , denied , 401 U.S. 994 (1971). 

In Thill , a non-member broker-dealer attacked 
the anti-rebate rule of the New York Stock, Exchange as 
violative of the Sherftian Act. The Seventh Circuit re- 
versed the grant of summary judgment in favor of the New 
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/ork Stock Exchange predicated on a claim of immunity, 
and remahdod the case to the trial court for further 
evidence on the effects of the anti-competitive acts 
complained of, the extent to which the rule was subject 
to actual review by the SEC, and the extent to which the 
anti-rebate rule was "necessary to make the Securities 
Exchange Act work." ( Thill , at 270). 

We believe that Thill is distinguishable from our 
case. First, the Act contains no specific directive to 
the SEC to supervise meraber-non-member relations; second, 
there was before the court no record of active SEC super- 
vision in the area; third, the court thought the power to 
refuse to share commissions with non-members was a "weapon 
that can be used to injure a particular competitor” 

(p. 270) and the plaintiff had. alleged that the anti- 
rebate rule had in fact been unevenly applied. 

Indeed, in distinguishing K aplan , supra - another 
Seventh Circuit case - the Thill court placed considerable 
weight on the distinction it perceived between the non- 
di.scriminatory application of fixed commission rates 
(at issue in Kaplan ) uniformly chaTcged to the public , 
and the application of rules governing rebates with non- 
member broker-dealers (p. 270) . 

We must add, if it is not alreadiy clear, that if 
T hill is to be road as holding that an anti-trust court 
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tj-i.*? concurrent jurisdiction with the SEC over all potenti- 
ally ant'i.-competitive practices and rules, we disagree. 

For the foregoing reasons, defendants* motion for 
summary judgment is granted. 

In view of our decision here, we do not consider 
plaintiff's motion for a class action determination. 

It is so ordered. 

Dated: New York, New York , 

December 3rd, 1973. MOHRIS S. LASP^ 
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FOO TNOTE 

L Corp ., V. New York Stock E xchanga , 

Civ, 63-C-lf?i4 (ii.D. Wise. 1973), the post-trial brief 
,J;ho Uiiiled States, as intervenor, arguing the 
illcqa] it y" of fixed ccminission, and the anti-rebate 
rule concedes that "it cannot be said that Congress 
intended to outlaw fixed minimum commissions in 
passing the 1934 Act." (Post-trial brief at pp. 8-9). 
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IJOTICK OF APPKAL TO US GOUKT OP.APPUALS 
FOR TllU SECOND CIRCUIT 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT Or* HB/I YORK 




/' 


RICHARD A. GORDON, Individually and as President o^' ^ l) KJ 

INDEPENDENT INVESTORS PROTECTIVE LEAGUE, an ’ 

unincorporated association, and in behalf of the 
irsinbershlp thereof and in behalf of all persons 
siinilarly ci l•currtsuanced. 


PlaintI ffs 


aga 1 nst 


Civil Action 
71 Civil lt)96 


NEW YORK STOCK EXCHANGE, I HC. , AKER I CAN STOCK EXCHANGE, 

INC. and MERR ILL, LYNCH, P I ERCE, FENNER & SMITH, INC. and 
BACHE 0 COl'iPANY, lilC. , individually and as representatives 
of all member firms of the NEV/ YORK STOCK EXCHANGE and 
AMERICAN STOCK EXCHANGE. 


Defendants 


NOTICE OF APPEAL 


PLEASE TAKE NOTICE that RICHARD A. GORDON and INDEPENDENT , ' 
INVESTORS. PROTECTIVE LEAGUE, the plaintiffs herein, individually and 
as Representative Plaintiffs, hereby appeal to the United States Court 
of Appeals for the Second Circuit, from a Final Order made by Hon. 

MORRIS E, LASKER, one of the Judges of the United States District Court 
for the Southern District of New York, said Order being made on December 
3i"d, 1973 and entered in the Office of the Clerk of the United States 
District Court for the Southern District of New York on December / ' 1973, 
said Order granting Suijimary Judgment to the Defendants herein dismissing 
lihe Complaint, and, for that reason, refusing to consider the plaintiffs' 
motion for a Class Action determination, and this appeal is taken f'-om 
said Order and from each and every part thereof. 



Dated : December 6tti, 1973 


TO; CLERK OF UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF NEW YORK 


Yqurs, et<^ 

B^ADER and BADER * 
Attorneys for Plaintiffs 
27A M.idison Avenue 
Nov; York,N.Y. 10016 


itir iiv m'lui'tiiij', a iitir nt|*v ttunroi m> ii 

so >i*rvnl III 1 h* till* iiuhliiHHi) ami in .<aiil jiaiM'i.'i lli«* 

S'\virii I'l !•< I'liir nil*, tills «i.tv of 


|n*IMIO.IIIVt IH'HOlH'llt hllt n I'll' 
llli’IVIll. 


AFFTOAVn* OF PERSONAL SERVICE 
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STATE OF NEW YORK. 
COUNTY OF RICHMOND ss.; 


EDWARD BAILEY being duly sworn, deposes and says, that 
depement is not a party to the action, is over 18 years of age 
and resides at 286 Richmond Avenue, Staten Island, N.Y. 

10302. That on the 29 day of Marf’h * 19 7 ii at 

N..1 Chase Man. h/25 SS??? LllaqH&iS.p4.ied 

the within brief 

uDon Cloy /Lord, Day & Lord/ 

"P®" and Brown, Wood, Puller, Caldwell & Ivey, respec 

the . _ herein, bv deliverinir a true 


served to be the person mentioned and described in said papers 


spectlve 


/^Merrill, Lynch 


as the attorneys for therein. 

appellies 


Sworn to before me, 

thigg day of March 19 JH 



Notary Public. State of New York 
No. 43-0132945 


Qualified in Richmond County 
Commission Expires March 30, 1973 




